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Plaintiff, I. Stephen Rabin (“Rabin” or “Plaintiff”), individually and on behalf of all other
persons similarly situated, alleges the following upon information and belief based upon, inter
alia, the investigation made with his attorneys, except for those allegations regarding his
personal trading which is made on personal knowledge.

. SUMMARY OF THE CASE

1. This is a class action on behalf of all persons who suffered damages when certain
market makers® and conspiring broker-dealers on the options market of NASDAQ OMX PHLX
(“PHLX Exchange”) manipulated certain options in advance of dividend payments on
underlying stock and exchange traded funds (“ETFs”) for their personal benefit to the detriment
of other options investors during the Class Period.> Specifically, the market maker and
conspiring broker-dealers defendants identified below (“Market Maker Defendants”) damaged
other writers of call options by executing among themselves huge pre-arranged manipulative
matched options trades on an underlying security immediately prior to the date for that security’s
dividend payment. The result is that the Market Maker Defendants materially increased the
likelihood that such defendants would obtain, and did improperly obtain, dividends that would
have been paid to Plaintiff and the other members of the Class. The Market Maker Defendants

have improperly used their privileged regulatory status as market makers (including exemptions

! A market maker is “a dealer who, with respect to a particular security, (i) regularly publishes bona fide,

competitive bid and offer quotations in a recognized interdealer quotation system; or (ii) furnishes bona fide
competitive bid and offer quotations on request; and, (iii) is ready, willing and able to effect transactions in
reasonable quantities at his quoted prices with other brokers or dealers.” Exchange Act Rule 15¢3-1(c)(8), 17
C.F.R. 8 240.15c3-1(c)(8).

2 As defined herein, the proposed Class and the Class Period is: all persons who held short positions on “in

the money” call options contracts on dividend paying stocks and exchange traded funds (“ETFs”) and who were
adversely affected by Defendants’ conspiracy to manipulate, and manipulation of the options markets prior to the
ex-dividend date on such securities from February 6, 2010 through the present (the “Class Period”). Excluded from
the Class are Defendants, members of their immediate families and their legal representatives, parents, affiliates,
heirs, successors or assigns and any entity in which Defendants have or have had a controlling interest (the
“Excluded Persons”). Also excluded are any officers, directors, or trustees of the Excluded Persons.
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from certain credit limits) to make these manipulative trades (which are outside their proper
market function). In short, these Market Maker Defendants have diverted the dividend payments
to themselves from other writers of call options by manipulating the options clearing system.®
During the Class Period, the actions of the Market Maker Defendants and other Defendants
(identified below) have already damaged options investors by hundreds of millions of dollars.

2. As alleged in detail below, Plaintiff was injured as a result of Market Maker
Defendants’ manipulation of the options contracts in Pfizer, Inc. (“Pfizer” or “PFE”) during the
Class Period. Plaintiff alleges details of Market Maker Defendants’ manipulation of options
contracts in Pfizer. The Market Maker Defendants inflated the size of the options open interest
pool for Pfizer stock by flooding the market with over a million additional option contracts one
day before the ex-dividend date of PFE common stock. The result of this manipulation was to
ensure that the bulk of PFE dividend payments would be directed to the Market Maker
Defendants rather than to Plaintiff and the other Class members. These trades added almost no
risk for the Market Maker Defendants.

3. Market Maker Defendants have engaged in similar manipulative activities with
regard to options on other dividend paying stocks and ETFs during the Class Period at the PHLX
Exchange.

4. Plaintiff’s remedies arise under the Securities Exchange Act of 1934 (the
“Exchange Act”) and state law.

1. JURISDICTION AND VENUE

5. Plaintiff 1. Stephen Rabin (“Mr. Rabin” or “Plaintiff”) brings this action pursuant
to Section 10(b) of the Securities Exchange Act of 1934 (the “Exchange Act”), 15 U.S.C. §

78j(b), as well as Rule 10b-5(a) and (c), 17 C.F.R. § 240.10b-5(a) and (c), promulgated

3 A description of “writers” of call options is more fully set forth in Section I1VV.A. below.
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thereunder. Options contracts, including the options at issue here, are securities registered with
the Securities and Exchange Commission (“SEC”) and can only be traded on a securities
exchange under the jurisdiction of the SEC.

6. In connection with the acts alleged in this complaint, the Defendants, directly or
indirectly, used the means and instrumentalities of interstate commerce, and the facilities of a
national securities exchange.

7. This Court has jurisdiction of this action pursuant to Section 27 of the Exchange
Act, 15 U.S.C. § 78aa, and 28 U.S.C. § 1331, and the provisions of the federal securities laws
identified above. This Court also has supplemental jurisdiction over the subject matter of this
action pursuant to 28 U.S.C. § 1367.

8. At the time of the wrongs alleged herein, Mr. Rabin transacted business in this
district. During the Class Period, Plaintiff’s purchases and sales of the relevant options occurred
in this district. Prospective witnesses reside in and/or can be found in this district. Venue is thus
proper in this district pursuant to Section 27 of the Exchange Act and 28 U.S.C. 88 1391(b) and
1391(c).

1. PARTIES

9. Plaintiff 1. Stephen Rabin is an individual who resides in New York. As detailed
in its Certification attached hereto as Exhibit A, Plaintiff had short positions* on options
contracts during the Class Period, and as a result thereof, suffered damages from Defendants’
unlawful conduct alleged herein.

10. Market Maker Defendants are market makers who participate in the options
market of the PHLX Exchange, with an obligation to provide liquidity in the market, but who

conspired to engage in, and engaged in, the wrongs detailed herein. Market Maker Defendants

4 A description of “short positions” is more fully set forth in Section IV.A. below.
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include those market makers and other broker-dealers who improperly traded in the Pfizer option
contracts of the same series as the Plaintiff, as described herein. The PFE manipulative trading
incidents resulted in injury to Plaintiff, and is only one example of a pattern of trades engaged in
by Defendants for the purpose of wrongfully conspiring to capture, and capturing, the dividend
payments on unexercised call options. Exhibit B to this complaint — titled “Ongoing and Massive
Trading Manipulation for a Typical Quarter (2014 Q3)” — provides three months of instances of
manipulated call options as evidenced by the ballooned trading pattern immediately prior to a
security’s ex-dividend date.®  See attached Exhibit B. The records of Defendant
NASDAQ/PHLX revealed the names of the market makers who conspired to engage in, and
engaged in, this improper practice during the relevant period in stocks or ETFs going ex-
dividend. Market Maker Defendants who wrote more than 700,000,000 contracts of the
789,381,178 call options written in this scheme during the Class Period were the principal
participants of this fraudulent scheme and conspiracy.

11. Defendant Bedrock Trading Ltd (“Bedrock™) is a Pennsylvania limited
partnership having an address at 19 Bryn Mawr Ave., Bala Cynwyd, PA 19004. Bedrock is a
market maker on the PHLX Exchange who wrote 88,646,571 call options during the Class
Period identified on the records of Defendant NASDAQ/PHLX as dividend rebate strategy
trades.

12. Defendant Bluefin Trading, LLC (“Bluefin”) is a New York limited liability
company having an address at 3 Park Avenue, 37th Fl., New York, NY 10016. Bluefin is a
market maker on the PHLX Exchange who wrote 7,780,102 call options during the Class Period

identified on the records of Defendant NASDAQ/PHLX as dividend rebate strategy trades.

> The ex-dividend date refers to the timing of entitlement to the payment of dividends on a security. If an

investor purchases a stock on its ex-dividend date or after, he will not receive the next dividend payment. Instead,
the seller gets the dividend. If an investor purchases before the ex-dividend date, he gets the dividend.
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13. Defendant Consolidated Trading LLC (“Consolidated”) is an Illinois limited
liability company having an address at 200 W Jackson Blvd., Ste. 2300, Chicago, IL 60606.
Consolidated is a market maker on the PHLX Exchange who wrote 60,106,008 call options
during the Class Period identified on the records of Defendant NASDAQ/PHLX as dividend
rebate strategy trades.

14. Defendant ELM Trading, L.P. (“ELM”) is a Pennsylvania limited partnership
having an address at 1900 Market St., Ste. 705, Philadelphia, PA 19103. ELM is a market maker
on the PHLX Exchange who wrote 70,102,794 call options during the Class Period identified on
the records of Defendant NASDAQ/PHLX as dividend rebate strategy trades.

15. Defendant First Derivative Traders, L.P. (“First Derivative”) is a Pennsylvania
limited partnership having an address at 419 Minden Way, Wynnewood, PA 19096. First
Derivative is a market maker on the PHLX Exchange who wrote 87,519,180 call options during
the Class Period identified on the records of Defendant NASDAQ/PHLX as dividend rebate
strategy trades.

16. Defendant HAP Trading, LLC (“HAP”) is a New York limited liability company
having an address at 33 Whitehall St., 6th FI., New York, NY 10004. HAP is a broker-dealer on
the PHLX Exchange who wrote 13,087,239 call options during the Class Period identified on the
records of Defendant NASDAQ/PHLX as dividend rebate strategy trades.

17. Defendant Keystone Trading Partners, LLC (“Keystone”) is a Pennsylvania
limited liability company having an address at 660 Narcisi Ln., Wayne, PA 19018. Keystone is a
market maker on the PHLX Exchange who wrote 75,697,284 call options during the Class
Period identified on the records of Defendant NASDAQ/PHLX as dividend rebate strategy

trades.
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18. Defendant Largo Trading, L.P. (“Largo”) is a Pennsylvania limited partnership
having an address at 361 North Highland Ave, Merion Station, PA 19066. Largo is a market
maker on the PHLX Exchange who wrote 88,836,075 call options during the Class Period
identified on the records of Defendant NASDAQ/PHLX as dividend rebate strategy trades.

19. Defendant Summit Securities Group, LLC (“Summit”) is a Delaware limited
liability company having an address at 140 Broadway, 46th Fl., New York, NY 10005. Summit
is a broker-dealer engaged in activity on the PHLX Exchange who wrote 26,937,391 call options
identified on the records of Defendant NASDAQ/PHLX as dividend rebate strategy trades.

20. Defendant Sumo Capital LLC (“Sumo”) is an lllinois limited liability company
having an address at 440 S. LaSalle Street, Ste. 2101, Chicago, IL 60605. Sumo is a market
maker on the PHLX Exchange who wrote 7,315,750 call options during the Class Period
identified on the records of Defendant NASDAQ/PHLX as dividend rebate strategy trades.

21. Defendants Susquehanna International Group, LLP, a Delaware limited liability
partnership having an address of 1201 N. Orange St., Ste. 715, New Castle, DE; SIG Holding
LLC, a Pennsylvania limited liability company having an address of 401 City Ave., Ste. 220,
Bala Cynwyd, PA 19004; Susquehanna Investment Group, a Pennsylvania general partnership
having an address at 401 City Ave., Ste. 220, Bala Cynwyd, PA 19004 and Susgquehanna
Securities, a Delaware general partnership having an address at 401 City Ave., Ste. 220, Bala
Cynwyd, PA 19004 (collectively “Susquehanna”). Susquehanna is a market maker on the PHLX
Exchange who wrote 36,286,437 call options during the Class Period identified on the records of
Defendant NASDAQ/PHLX as dividend rebate strategy trades.

22, Defendant TSR Associates, L.L.C. (“TSR”) is a Pennsylvania limited liability
company having an address at 10 West Mermaid Lane, Philadelphia PA 19118. TSR is a broker-

dealer engaged in activity on the PHLX Exchange who wrote 43,529,645 call options during the



Case 2:15-cv-00551-GAM Document 105 Filed 07/13/15 Page 9 of 56

Class Period identified on the records of Defendant NASDAQ/PHLX as dividend rebate strategy
trades.

23. Defendant V Trader-CG, LLC, trading as V Trader Pro, LLC (“V Trader”) is a
Pennsylvania limited liability corporation having an address at 1818 Market Street, 18" FI.,
Philadelphia, PA 19103. V Trader is a broker-dealer engaged in activity on the PHLX Exchange
who wrote 155,421,575 call options during the Class Period identified on the records of
Defendant NASDAQ/PHLX as dividend rebate strategy trades.

24. Defendant NASDAQ OMX PHLX LLC (“NASDAQ/PHLX”) is a limited
liability company organized under the laws of the State of Delaware. NASDAQ/PHLX is a Self-
Regulatory Organization (“SRO”), which owns and operates the PHLX Exchange. The PHLX
Exchange focuses on options trading, trading more than 3,000 classes of equity options.

25. Defendant The NASDAQ OMX Group Inc. (“NASDAQ OMX?”) is a Delaware
corporation that is the parent of NASDAQ/PHLX. NASDAQ OMX is a for-profit entity.
NASDAQ OMX is not itself a securities exchange, but owns and operates several securities
exchanges, including the PHLX Exchange through its subsidiary NASDAQ/PHLX.

26.  The “Market Maker Defendants,” together with Defendant “NASDAQ/PHLX”
and Defendant “NASDAQ OMX” are collectively “Defendants” herein.

217, Identification of the specific Market Maker Defendants who participated in this
conspiracy was accomplished by discovery at the outset of the case from the NASDAQ/PHLX.
NASDAQ/PHLX maintains records that identified each party to options trades and specifically
asks option writers to code any trade that is executed in conjunction with any dividend rebate
strategy. The Options Clearing Corporation (“OCC”) also possesses such records of parties to
option trades. Review of such trading information from NASDAQ/PHLX allowed Plaintiff to

identify the Market Maker Defendants who conspired to manipulate, and who manipulated,
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trading in the relevant options, aimed at capturing the dividend payments from unexercised call
options during the Class Period. This discovery also identifies which call options were
manipulated.

IV. BACKGROUND ON TRADING OPTIONS RELATED TO THE
MANIPULATION

A. Option Trading Practices

28. A listed option is a security guaranteed by the OCC. An option is a contract to
buy or sell a specific underlying security. The options guaranteed by the OCC are traded on
multiple securities exchanges in the United States, including the PHLX. Options trading activity
is regulated by the SEC.

29. The predominant form of options that trade on the options exchanges in the
United States are “American-style” options, which means that the options can be exercised at
any time prior to their expiration.

30. In addition to guaranteeing options, the OCC serves as the clearing agent and
intermediary of options transactions. By taking the counterparty side in each purchase and sale
transaction respectively, the OCC ensures performance between buyers and sellers, and ensures
that obligations of the options contracts are fulfilled.

31. Each option contract normally represents 100 shares of the underlying security.

32. A “call” is an option that gives the holder (the “buyer”) the right, but not the
obligation, to buy 100 shares of the underlying security (i.e., to “call” or “assign” it away from
the current owner) at a specified price (the “strike price”) for the period of time beginning on the
purchase date and ending on the expiration of the option (the “expiration date”). The seller of a
call option, known as the “writer,” is obligated to sell the underlying security to the buyer should
the buyer so elect. When a holder of a call chooses to buy the security through the option

contract, their election to buy is called an “exercise” of the option contract. When the seller of a

8
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call option is obligated to sell the underlying security through the option contract, such an
obligatory sale is termed an “assignment.” The seller is the “assigned party.”

33. Buyers of call options are known as taking a “long” position, in the options and
sellers of options are known as taking a “short” position. As stated by the OCC in its publication
“Characteristics and Risks of Standardized Options”:

Long position: A position wherein an investor’s interest in a particular series of

options is as a net holder (i.e., the number of contracts bought exceeds the number

of contracts sold).

Short position: A position wherein a person’s interest in a particular series of

options is as a net writer (i.e., the number of contracts sold exceeds the number of

contracts bought).

34, In purchasing a call option (taking a long position) a purchaser pays a “premium,”
i.e., the price for the option. Premiums are set in the market, plus any commissions and
transaction costs. The seller of the option, in turn, receives the premium (less any commissions
and transaction costs) in exchange for his selling or “writing” of the option.

35. Logically, the holder of a call option will only exercise the option if it is “in the
money.” A call option is considered to be “in the money” if the underlying security’s trading
price is higher than the call strike price. If the trading price of the underlying security is below
the specified strike price, then the call option would be *“out of the money.”

36. By way of further background, the chart below summarizes the differences

between long and short positions in calls.
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B. Summary of Terms Relating to Long and Short Call Options
CALL
LONG 1. | Buying a call is taking a long position.
2. | Buyer pays a premium.
3. | Buyer hopes the value of the call increases as the value of the underlying security
goes up.
4. If the value of the security goes up, buyer exercises the call and buys the security at
the strike price or buyer sells his call at a profit.
5. If the value of the security goes down, the most buyer loses is the premium paid (i.e.,
limited to loss exposure).
SHORT | 1. | Writing or selling is taking a short position.
2. | Writer is paid a premium.
3. | Writer hopes the value of the security does not change or goes down.
4. If price does not go above the strike price, writer keeps premium as option expires
worthless.
5a. | If price goes up and the option writer owns the underlying security (known as a
“covered call writing”) and his option is assigned, then he is paid the strike price for
his security. He keeps both the premium and security payment.
5b. | If price goes up and the writer does not own the security (i.e., “naked”), he has
unlimited loss exposure and either has to buy back his call, or if the call is assigned,
then the writer keeps the premium and delivers shares in the underlying security to the
option holder at the lower strike price.
C. The Steps to Exercise an Option to Collect Dividends
37. To exercise a long options contract, one has to send an exercise notice to the

OCC. Exercises at the OCC occur after the end of each trading day. The OCC issues an

assignment to the broker/dealer who is the custodian for the writer.

38.

Assignments are made on a random basis by the OCC across the entire pool of

broker/dealers who are the custodians for options writers for each call option series.

10
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39. In order to receive a dividend on an underlying security, one must be the owner
on the record date. To receive the dividend using an options strategy, one must exercise an “in
the money” call option on the last trading day prior to the ex-dividend date in order to be the
owner on the record date. The ex-dividend date is normally set for a security two business days
prior to the record date for the dividend to allow time for the security purchase to be recorded on
the register for the underlying security.

40. Historically, however, a percentage of “in the money” call holders have not
exercised their calls to purchase the underlying dividend paying security on the day before the
ex-dividend date. This failure to exercise is due to various reasons, including mistake or
oversight, lack of economic resources to exercise the option, lack of sophistication, or ignorance
of the process. The measure of these unexercised options is the contract’s “open interest” at the
close of trading on the day before ex-dividend. Open interest is the number of outstanding
option contracts reported at the end of each day.

V. IMPROPER MANIPULATIVE OPTIONS TRADING BY CERTAIN MARKET
MAKERS ON PHLX EXCHANGE

41.  The Market Maker Defendants have conspired, engaged, and continue to conspire
and engage, in improper market manipulation by artificially expanding the size of the option
contract open interest pools to increase their own chances of not being assigned as writers of the
calls on the day before the ex-dividend on the underlying security, thereby collecting the
dividend. These actions thus ultimately allow the Market Maker Defendants to “skate” (i.e., not
be compelled to deliver the underlying security and thereby collect the dividend payment on the
remaining underlying security position that they continue to hold since the calls they had written
were not assigned by the OCC).

42. Market makers, unlike retail investors or other professional traders, have a unique
advantage in that they are the only options industry participants that are permitted to be in both

11
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long and short identical option contracts and to exercise any long options contracts prior to the
OCC netting at the end of the trading day (their offsetting positions are not automatically
extinguished by the OCC until after the market makers have decided whether to exercise). This
advantage allows them to take these large offsetting positions without true risk.

43.  The Market Maker Defendants’ scheme is grounded in part by an OCC practice
that the Market Maker Defendants improperly use to their advantage. When a market maker has
offsetting open long and open short option positions in the same option series, the market maker
is still permitted to exercise just one side of their positions. For market makers alone, the OCC
does not net the short and long positions until after all the exercise instructions for that day have
been processed. If a market maker fails to exercise any long option, the OCC will still net it
against the market maker’s short option positions, immediately prior to allocating assignments.
The result of this practice is that the market maker is never at risk for failing to exercise an “in
the money” long option while it has an offsetting short position. This special treatment of
market makers by the OCC provides the Market Maker Defendants with the ability to execute
large pre-arranged manipulative “wash” trades (“wash trades” are prohibited under SEC rules) to
expand the open interest pool, of the relevant option and thereby radically increase the Market
Maker Defendants’ position in the open interest pool, thereby increasing their probability of
capturing the dividend windfall from among the pool of unassigned call options.

44, In contrast to market makers, retail investors, like Plaintiff, generally are not
permitted to have open long and short offsetting positions.

45.  Asaresult, market makers are the only participants in the options market that can

maintain both long and short market open positions without any consequent risk.

12
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A. Steps In The Manipulative Scheme To Improperly Capture Dividends

46. The manipulative dividend scheme involve the Market Maker Defendants using
their privileged role to capture as much of the potential “skate” of short call options for dividend
paying securities. In order to do this, the Market Maker Defendants conspire to buy and sell the
same series in prearranged trades of “in the money” calls with a “partner” broker deal the day
prior to the ex-dividend date of the underlying stock or ETF. Multiple pairs of Market Maker
Defendants engage in this conspiracy immediately prior to ex-dividend dates of securities. At
the end of the day prior to the ex-dividend date, these participating Market Maker Defendants
conspire to, and are, completely hedged with both huge open long and huge open short positions
on the same call options series.

47. Once the Market Maker Defendants exercise their open long call options after the
end of the day, their short option positions remain open prior to the OCC assignment process.
This allows the Market Maker Defendants to dramatically expand the size of their collective
share of the short call options open interest pool. Given the size of their holdings, the probability
of the market makers’ positions not being assigned is maximized and thus the Market Maker
Defendants receive the majority of any dividend windfall after these maneuvers.

48. The Market Maker Defendants are not concerned about the large assignments
allocated to them resulting from increasing their short positions because they have
correspondingly exercised their dominant positions relative to the pre-existing open interest of
long call options.

49, In other words, because the Market Maker Defendants conspire to be fully
hedged, (buying and selling the same series for the same price), this illicit dividend trade strategy
has little, if any, risk. The Market Maker Defendants either, skate and keep the dividend, or they

get assigned on options series which they just exercised to end up with a net offsetting position.
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Even if a Market Maker Defendant makes an error and fails to exercise, OCC will net their
position prior to assignment so that the Market Maker Defendant winds up with no net option
position in that series.

50. In addition, Market Maker Defendants conspire to flood the options market with
the matched call options on stocks or ETFs about to go ex-dividend because market makers are
given special margin privileges, ostensibly to allow them to open positions to provide liquidity to
the market. However, rather than enhance market liquidity and engage in bona fide market
making, the Market Maker Defendants have used this margin privilege to conspire to, and to
engage in, these manipulative dividend trades in an unfair, deceptive and anti-competitive
manner, solely for their own benefit.

51.  The SEC has real time risk management rules which should normally restrict this
abuse for the large dollar trades, Exchange Act Rule 15¢3-1 and Regulation 15¢3-5, 17 C.F.R. 88
240.15c3-1 and 15¢3-5. Under these rules, either the clearing firm or market maker must ensure
there is available capital in the market maker’s account or clearing member’s account upon
exercise of the option. These improper ex-dividend call option market-maker trades have been
transacted without regard to the capital requirement at the time of the exercise of the calls. These
dividend trades provide zero liquidity because their sole purpose is to steal the assignment
opportunity and dividends from the non-market maker investors.

52. In possible violation of the net capital rules, the Market Maker Defendants have
conspired to implement, and have implemented, these massive matched positions to capture the
non-assignment opportunity. Notably, the Chicago Board of Exchange (“CBOE”) bars such
prearranged trades suggesting they are not done for legitimate economic purpose nor are the
transactions subject to market risks. The International Stock Exchange (“ISE”) similarly

prevents this practice and has disseminated opinions that such trades are improper. In contrast,

14
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Defendants NASDAQ/PHLX and NASDAQ OMX (improperly) have not limited such
prearranged trading on the PHLX Exchange.

53. Market Maker Defendants’ conspiracy with the assent of the Defendants
NASDAQ/PHLX and NASDAQ OMX of prearranged matched trading is a classic form of
market manipulation prohibited by Section 10(b) of the Exchange Act. This conspiracy to
engage in manipulative transactions also contravenes numerous rules and regulations prescribed
by the Securities and Exchange Commission (“SEC”) that restrict the conduct and practices of
market makers and others in order to maintain the integrity of the securities markets for the
protection of investors. In addition to Rule 15¢3-1 and Regulation 15¢3-5 described above, these
include the following:

a) Rule 10b-5(a) and (c), 17 C.F.R. 8 240.10b-5(a) and (c) (prohibiting the
employment of manipulative and deceptive devices or engaging in any act,
practice, or course of business which operates or would operate as a fraud

or deceit upon any person);

b) Rule 11b-1(a)(2)(ii)(iii), 17 C.F.R. § 240.11b-1(a)(2)(ii)(iii)® (requiring
specialists to maintain a “fair and orderly market” for investors)’.

Exchange Act Rule 11b-1(a)(2) states in relevant part:

*k*k

(2) The rules of a national securities exchange permitting a member of such exchange to register as a specialist and
to act as a dealer shall include:

(ii) Requirements, as a condition of a specialist’s registration, that a specialist engage in a course
of dealings for his own account to assist in the maintenance, so far as practicable, of a fair and
orderly market, and that a finding by the exchange of any substantial or continued failure by a
specialist to engage in such a course of dealings will result in the suspension or cancellation of
such specialist’s registration in one or more of the securities in which such specialist is registered,;

(iii) Provisions restricting his dealings so far as practicable to those reasonably necessary to
permit him to maintain a fair and orderly market ....

(emphases added).

! “Specialists” are included in the Exchange Act’s definition of “Market Makers.” Section 3(a)(38), 15
U.S.C. § 78c(a)(38) states: “The term ‘market maker’ means any specialist permitted to act as a dealer....”
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54.  The Market Maker Defendants’ manipulative transactions alleged herein also
violated rules prescribed by NASDAQ), including Rule 782, prohibiting manipulative operations;
Rule 1014(a), prohibiting Specialists and Registered Options Traders (ROT) from entering into
transactions or make bids or offers that are inconsistent with the maintenance of a fair and
orderly market; and Rule 1020(d), specifically prohibiting such options trading by a Specialist
for his own account.

B. A Detailed Example of How the Process Used by the Market Maker
Defendants Works

55.  The following simplified example demonstrates how the market manipulation
alleged herein works:
. Stock is trading at $40 and will pay a dividend of $0.50 per share.

o Dividend trade strategies are transacted in the in-the-money call options
such that the market makers have agreed among themselves to use the
dividend trade strategy in the $30 strike calls series for the stock. (Note:
A series of an option is a particular option that has a certain strike price
and date of expiration in a particular stock.)

° 10 retail investors each have written 1,000 $30 strike calls on the stock
before the stock goes ex-dividend.

. Open interest in the $30 strike calls (at the beginning of the trading day
prior to the ex-dividend date) is therefore 10,000 contracts (each of the 10
retail investors are short 1,000 calls).

o Each retail investor has a one in ten chance of not being assigned by the
OCC (“skating”) at the beginning of the trading day (1,000 divided by
10,000).

o Market Maker One conspires to enter into trades with Market Maker Two.

He sells 500,000 contracts of the $30 strike call to Market Maker Two,
meaning Market Maker One is now short that call. Immediately thereafter
(pursuant to the prearranged agreement between Market Maker One and
Market Maker Two), Market Maker Two sells 500,000 contracts of the
same $30 strike call to Market Maker One at the same price. That is, he
executes a mirrored transaction in the exact same option series and of the
exact same size and exact same price.
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. At the end of the day, Market Maker One and Market Maker Two end up
with the following positions in the $30 strike calls:

Market Maker One Market Maker Two

Short positions
500,000

Long positions
500,000

Short positions
500,000

Long positions
500,000

. Assume then 90% of market participants in the original open interest pool
of 10,000 contracts exercise their call options, leaving 1,000 call options
“unexercised.” Because of the transactions of the market makers, the open
interest has increased from 10,000 contracts to 1,010,000 contracts and the
retail investor’s chances of skating have fallen from 1/10 to 1/1,010 (from
10% to .099%).

. Market Makers One and Two will have exercised all of their long call
options, meaning they are now long the stock (as illustrated by the lines
stricken out in the following chart):

Market Maker One Market Maker Two

Long positions Short positions Long positions Short positions
500,000 500,000 500,000 500,000
options options options options
contracts contracts contraets contracts

1 !
Exercise all long options Exercise all long options
positions positions

! !
50,000,000 shares 50,000,000 shares

. Market Maker One has exercised 500,000 call options. Market Maker
One is assigned on 99.901% of his corresponding short calls (499,505
contracts). In the end, Market Maker One retains a balance of 495 short
call options. He keeps the stock for 495 of the long call options he
exercised and since a single option contract is equal to 100 underlying
shares of the stock, the Market Maker One ends up with 49,500 shares of
stock. He collects a dividend of $0.50 on each of these shares, $24,750
total.

. Market Maker Two has exercised 500,000 call options. Market Maker
Two is assigned 99.901% of his corresponding short calls (499,505
contracts). In the end, Market Maker Two retains a balance of 495 short
call options. He keeps the stock for 495 of the long call options he
exercised and ends up with 49,500 shares of stock. He collects a dividend
of $0.50 on each of these shares, or $24,750 total.
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. Collectively, the pool of remaining retail investors is assigned on 99.901%
of their short calls and as a group they are left with 10 short call contracts
holding stock for 1,000 shares. The pool of retail investors therefore share
just $500 in dividends. Note that if the market makers had not been
permitted to execute this dividend scheme the retail investors would have
shared the full $50,000 in dividend payments. Each writer would have
received $5,000 instead of the $50.

o Both Market Makers One and Two have collected the dividend payments
associated with those shares, and both remain fully hedged with short in-
the-money calls. This means they can trade out of the hedged position (or
wait until expiration if it is near) after they collect the dividend.

. Market Makers One and Two have each exercised shares of stock with a
market value of $2 billion (500,000 shares at $40) without regard to the
minimum capital requirement.

. Because of this manipulative practice Market Makers One and Two were
able to extract 99% ($49,500) of the dividend payments from the original
call writers.

56.  These incestuous trades among Market Maker Defendants do not serve any
economic purpose. They do not provide any liquidity to the marketplace. Market Maker
Defendants who engage in this practice wrongfully benefit at the expense of Plaintiff and other
members of the Class. The rules of the various securities exchanges prohibit such pre-arranged
“wash sales” since they do not serve any economic purpose. Market makers would normally be
prohibited from making these sham trades because they are not within the bona fide market
making functions that justify special margin treatment of market makers by an exchange because
they do not help to maintain market liquidity.

57. Far from providing a “fair and orderly” options trading market for investors in
which random assignment determines who receives the gain from the phenomenon of
unexercised call options on days prior to ex-dividend, the Market Maker Defendants conspire to

intentionally disrupt normal market activity by flooding the market with a massive volume of

sham prearranged trades. The sole purpose of their trades is to wrongfully increase their own
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odds of non-assignment in order to misappropriate the underlying dividend for themselves at the
expense of the Plaintiff and the other members of the Class.®

58.  The Market Maker Defendants have been able to conspire and to engage in this
manipulative trading scheme with the knowledge and knowing assistance of the Defendants
NASDAQ/PHLX and NASDAQ OMX, securities clearing firms, and the OCC. In fact, each of
these entities, along with the SEC itself, benefits by receiving increased trading fees from these
sham trades. These regulatory institutions thus benefit by this options market manipulation.
These symbiotic relationships cause these various regulatory bodies, self-regulatory
organizations and market participants to turn a “blind eye” to these improper activities.

59.  The role and benefit of each regulator or participant and the benefit that regulator
or participant receives is as follows:

a. The Clearing Houses: Certain clearing houses, such as Merrill Lynch
Professional Clearing Corporation (a subsidiary of Bank of America)
(“Merrill Pro”) and ABN AMRO Clearing Chicago (a subsidiary of ABN
— Fortis AMRO Clearing Bank N.V.) promote this dividend trade
manipulation in order to receive: (a) transaction fees; (b) fees on margin
interest for the market makers capital at risk and (c) interest on the
massive balances used by the market makers to buy the options and
underlying security if an option is exercised. Notably, these clearing
houses give preferred pricing to market makers who do these market
maker dividend strategy trades. In contrast, Goldman Sachs is one
clearing house that does not permit this activity.

To artificially expand their call options, the market makers borrow on their
margin accounts to cover the massive size of their options positions. To
finance these massive positions, they use their market maker margin
lending capacity provided by their clearing houses. The clearing firms
encourage this “hidden” abuse of the net capital rules of the market
makers because neither the clearing firms nor any regulatory body
calculate the net capital ratios of the market making firms at the close of
each trading day. Thus, they ignore the exercise of the market makers’

8 Exhibit B attached to this Complaint is a chart delineating the trading data for major dividend yield stocks

and ETFs in a typical quarter (3Q 2014), illustrating the breadth of this improper practice. Due to this improper
strategy, as shown in the chart, just prior to the ex-dividend date there are consistently huge spikes in the volume for
“in the money” option contracts on dividend paying stocks and ETFs. Additional data and analysis shows this
practice has been widespread.
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long options prior to any assignments by the OCC. In the Detailed
Example above, prior to assignments each market maker would be long
50,000,000 shares of stock worth $2 billion. The clearing houses are
extending margin credit for these massive improper transactions in an
amount that dramatically exceeds the clearing houses’ stated risk
parameters for such market making firms.

b. NASDAQ/PHLX: Although this market maker dividend manipulation has
been prohibited by the CBOE and ICE exchanges, it has flourished on the
PHLX Exchange because this exchange has permitted this fraudulent trade
practice. The advantage of the market making dividend trades to the
PHLX Exchange has been: (a) transaction fees; and (b) inflation of the
exchange’s reported trade volume. Such inflated exchange trade volume
enhances the exchange’s competitiveness and consequent attractiveness
for investors, bondholders and creditors. Supporting this sham dividend
trade activity, the PHLX Exchange gave low-cost pricing to the market
makers via rebates for these dividend seeking transactions. Rebates have
been given via a cap in charges per option series such that the increased
volume of trading does not significantly raise the cost to the market maker
of doing a huge volume of transactions. Similarly, rebates are given to
cap the overall charges to the market maker per month. In short, there is
relatively little additional cost to the market maker for its voluminous
trading in this dividend play scheme.

The extremely inflated trading volumes, generated from these sham option
trades, have improperly skewed the market value of the PHLX Exchange
by inflating its national options volume market share. The distortion in
options volume market share is clear when looking at the difference in
options volume on days in issues when dividend trades are transacted as
compared to when they are not. This false inflation of trading volume
then has a multiplier effect for the PHLX Exchange since some market
participants, especially those who use electronic option order routing, send
their option order flow to the exchange which has the highest volume.

C. The OCC: The OCC receives fees for each trade by the market makers on
these options. The OCC is owned by the exchanges so the exchanges
further benefit from the inflated volume.

C. The Injury to Plaintiff from His Pfizer Inc. Options Positions Due to
Defendants’ Manipulative Practices

60.  As described below, the conspiracy and manipulation by the Market Maker
Defendants of the options contracts in Pfizer resulted in injury to the Plaintiff.

61.  The Plaintiff’s PFE options contracts had an expiration date of August 21, 2010
and a strike price of $15. The PFE stock had an ex-dividend date of August 4, 2010. Therefore,
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to obtain the dividend, an owner of a call option had to exercise his option on or before August 3,
2010 in order to be a shareholder of record on the dividend date of August 6, 2010 and therefore
have a right to the dividend. The Market Maker Defendants’ manipulations occurred on
August 3, 2010. Plaintiff had his call assigned and exercised on August 3 (reported by his broker
on August 4 as reflected in his attached certification attached as Exhibit A hereto).

62.  On August 3, 2010, Plaintiff was short 68 call options on the PFE series expiring
August 21, 2010 at the strike price of $15 a share. This option was “in the money” as the stock
was trading at $16.34 at the close of trading on August 3, 2010.

63. At the very end of that same day (based upon information and belief), there were
14 separate rapid fire transactions by Market Maker Defendants totaling 1,312,000 contracts (out
of the 1,419,021 contracts traded that day), which drastically increased the open interest pool on
the PFE series at the strike price of $15 and an expiration date of August 21, 2010. Each Market
Maker Defendant had the same number of long positions as short positions, perfectly hedged.
By conspiring to make, and by making, these manipulative and improper trades, the Market
Maker Defendants expanded the open interest pool from the original 173,679 contracts by at
least another 1,312,000 on that one day for a total open interest of 1,485,000 contracts, an
increase of over 750%.

64. Each of the Market Maker Defendants then exercised all of their long call options,
leaving each of them with only short call options. When the options were then assigned by the
OCC, 16,545 short calls remained. Collectively, the Market Maker Defendants’ holdings
became the vast majority of the remaining short calls in the open interest pool (because they had
a much higher percentage of the short positions). They thereby collected the bulk of the
$297,810 in PFE dividends from among the unexercised short call options ($.18 dividend x

16,545 open options x 100 shares per option).
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65.  The remaining PFE investors, including Plaintiff, however, held a much smaller
percentage of the short options than they would have, absent this manipulation of the market.
Specifically, absent this manipulation, each PFE option contract would have obtained, on
average $1.71 per option contract, calculated as:

$297,810 (dividends to distribute) + 173,679 (options contracts open) = $1.71 (per option)
of the dividend distribution from the open interest pool. Instead, because of the manipulation,
each contract only obtained, on average, the much smaller dividend distribution of $.20 per
option contract, calculated as:

$297,810 (dividends to distribute) + 1,485,679 (new open interest following
manipulation) = $.20 (per option)

The Market Maker Defendants’ thus caused all other investors to lose approximately $1.51 per
contract ($1.71-$.20), or over $262,000 of the distributable dividends on this one incident of
manipulation of option contracts. The Market Maker Defendants thus stole approximately 88%
of what would have otherwise gone to Plaintiff and the other members of the Class investing in
this PFE option.

66. Plaintiff Rabin also wrote 100 calls on December 17, 2010 (Expiration date
2/19/2011, strike price $17) that was assigned on February 1, 2011 (reported by his broker on
February 2, 2011). The Market Maker Defendants had again ballooned the open interest with 11
huge trades of 42,000 each, amounting to 462,000 in additional open interest on February 1,
2011. The prior day the open interest had been only 21,030.

67. There are thousands of incidents similar to the PFE option manipulation, many in
the million dollar range, diverting the dividend payments on underlying stocks and ETFs to the
Market Maker Defendants for their own financial benefit and not in any valid market making

function.
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D. The Manipulation of the Options Contracts of CME Group, Inc. Provides
Another Example of Market Maker Defendants’ Practices and Resulting

Injury

68.  Another striking example of this widespread manipulative practice on the PHLX
Exchange is the pattern of Market Maker Defendants’ trading in the open interest options
contracts of the CME Group, Inc. (Stock Ticker: CME) in the days prior to the ex-dividend date
of the underlying CME stock. In that incident, detailed below, the Market Maker Defendants
inflated the size of the options open interest pool for CME stock by flooding the market with
440,000 additional option contracts one day before the ex-dividend date of the CME common
stock. The result was to radically reduce all “ordinary” (i.e. typical) non-market maker
investors’ share of unassigned options on CME. The Market Maker Defendants’ short option
holdings increased the size of the open interest pool and thereby directed the dividend payments
to the Market Maker Defendants for these extraordinary trades. The CME incident provides
another stark illustration, but is only one example, of Market Maker Defendants’ manipulative
trading activities in numerous option contracts.

69. The CME options contracts involved in the CME manipulation had an expiration
date of January 18, 2014 and a strike price of $65. The CME stock had an ex-dividend date of
December 24, 2013. Therefore, to obtain the dividend, an owner of a call option had to exercise
his option on or before December 23, 2013 in order to be a shareholder of record on
December 27 and therefore have a right to the dividend. The Market Maker Defendants’
manipulations in the CME example occurred on December 23, 2013.

70. On December 23, 2013 (based upon information and belief) at least ten market
makers drastically increased the open interest pool. Each Market Maker Defendant bought and
sold 40,000 contracts on CME series at a strike price of $65 with an expiration date of

January 18, 2014 to each other; the result was that each Market Maker Defendant had 40,000
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long positions and 40,000 short positions, thus perfectly hedged. The ten Market Maker
Defendants had thereby expanded the open interest pool from the original 20,027 contracts to
approximately 460,000 contracts in one day, an increase of over 2200%.

71. Each of the Market Maker Defendants then exercised all of their long call options,
leaving each of them with 40,000 short call options. When the options were then assigned by the
OCC, 20,001 short calls remained. Collectively the Market Maker Defendants skated on the vast
majority of the short calls in the open interest pool (because they had a much higher percentage
of the short positions). They thereby collected the bulk of the dividends on CME from the
unassigned short call options.

72.  As a result, the remaining CME investors skated on a much smaller number of
options than they would have absent this manipulation of the market. Instead of obtaining, on
average:

$5,200,260 (dividend) + 20,000 (open short options) = $260.01 (dividend payment per
open option)

from the dividend distribution, because of the manipulation, each contract only obtained:

$5,200,260 (dividend) + 460,000 (open short options)
= $11.30 (dividend payment per open option)

The Market Maker Defendants thus stole over 95% of what would have gone to all other
investors in the open interest pool.

73. In the CME incident, the Market Maker Defendants’ actions caused all other
investors to lose approximately $249 per contract, or over $4.9 million on this one incident.
There are numerous such multi-million dollar incidents capturing the dividend payment by the
Market Maker Defendants for themselves. This CME example provides an illustration, but is

only one example, of Market Maker Defendants’ manipulative trading activities in numerous
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open interest option contracts that benefitted Market Maker Defendants while wrongfully
depriving typical investors of the value of the dividend payments.

V1.  PLAINTIFF AND THE MEMBERS OF THE CLASS WERE DAMAGED BY
DEFENDANTS’ MANIPULATIVE PRACTICES

74, Individual retail investors, legitimate market making professionals, and non-
market making professionals, who were short (i.e., had written call positions in the relevant
options) had their chances of skating (and thereby earning the dividend payment) reduced
dramatically because of the dividend manipulation conspiracy of the Defendants. Defendants’
conspiracy dramatically increased the size of the short call option pool the day before underlying
securities went ex-dividend. As a result, Plaintiff and other Class members were damaged.
Market Maker Defendants (with the knowing acquiescence and participation of the complicit
Defendants NASDAQ/PHLX and NASDAQ OMX in furtherance of the scheme) routinely
engaged in this option trade strategy and thereby improperly appropriated the dividends to
themselves. All writers of the calls, including Plaintiff and other members of the Class, were
harmed by this manipulative device — even if they became aware of the practice since there was
no alternative for call options writers.

VIil. ADDITIONAL SCIENTER AND RELIANCE ALLEGATIONS

75. National securities exchanges historically operated as not-for-profit mutual
organizations charged with enforcing market rules to protect investors. This structure was
intended to minimize conflicts of interest between the exchanges and the investing public and to
enable the exchanges to fulfill their roles as self-regulatory organizations.

76.  Since the mid-1990s, the exchanges have demutualized, adopting a “for-profit”
model that conflicts with their responsibilities as self-regulatory organizations.

77. As recognized by the securities industry, “[t]he traditional model of self-

regulation for the exchanges found its justification in the alignment of interests between the
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investing public and member firms,” but that model has given way to the exchanges “now
[being] oriented toward maximizing profits for their shareholders.”

78.  Commentators have noted the recent exchanges’ fundamental shift from a
regulatory to a profit-making role. As the lobbying arm of the broker-dealer industry has
admitted:

[T]he interests, incentives and functions of the member-owned cooperative

exchange of 1934 bear little resemblance to those of the for-profit publicly traded

exchange of today. Since the wave of demutualizations, exchanges have rightly
focused their efforts on the part of their business that earns profits to maximize

the return for their shareholders, and, in some cases, minimized their actual

performance of regulatory functions.’

79. A federal district court has summarized this transformation most succinctly: “As
exchanges have evolved into for-profit enterprises, an irreconcilable conflict has arisen,
rendering independence unattainable in the context of an exchange regulating its own, for-profit
business conduct.”*°

80. Defendant NASDAQ/PHLX gave special treatment to the Market Maker
Defendants who engaged in matched trading on the PHLX Exchange on days prior to the ex-
dividend date. This special treatment allowed the Market Maker Defendants to capture the
assigned open interests for the valuable dividends. This trading scheme has nothing to do with
NASDAQ/PHLX’s duties as a self-regulatory organization (such as the regulatory oversight of
its respective members or the discharge of any regulatory duties it has under the securities laws)
and everything to do with serving its profit-based motives. Defendant NASDAQ/PHLX profited

by attracting more trades than it would have, thereby reaping trading fees and dramatically

boosting call option trading activity on the exchange. As alleged above, the huge trading spike

o Letter from the Securities Industry and Financial Markets Association to SEC Chair Mary Jo White, July

31, 2013, available at www.sifma.org/issues/item.aspx?id=8589944673 (emphasis added).

10 In re Facebook, Inc., IPO Secs. and Derivative Litig., 986 F.Supp.2d 428, 453 (S.D.N.Y. 2013).
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caused by the Market Maker Defendants’ sham trades enabled Defendant NASDAQ/PHLX to
report inflated trade volumes and market share, thereby enhancing its competitiveness in order to
generate yet additional revenue. In doing so, Defendant NASDAQ/PHLX was serving its private
business interests and acting outside of its role as a self-regulatory organization.** These
business decisions permitting the manipulative transactions for the exchange’s own profit serve
as the basis of the claims of Plaintiff and other members of the Class. Defendant
NASDAQ/PHLX and Defendant NASDAQ OMX reaped these profits at the expense of Plaintiff
and other members of the Class.

81.  As alleged herein, all Defendants acted with scienter in that all the Defendants
were motivated to allow the wrongful conduct alleged herein and had actual knowledge of and/or
willfully participated in the fraudulent conduct alleged herein. In similar situated transactions,
the Market Maker Defendants massively diluted the open interest pools to obtain a larger portion
of the “skate” than the rest of the investing public, thereby realizing hundreds of millions of
profit from their illegal conduct. Defendants NASDAQ/PHLX and NASDAQ OMX profited by
increased revenue from the high volume of these manipulative trades made on the PHLX
Exchange as well as by reporting a greater market share of options trades. The increased volume
was not related to any valid purpose and reflected simply the activity of the Market Maker
Defendants buying and selling the same contracts, akin to wash sales. The conduct of the Market
Maker Defendants, as alleged herein, had no legitimate market making purpose other than to
manipulate the market. The actions of the Market Maker Defendants created no additional

liquidity to the market although their role and privileges are to ensure liquidity. The Market

1 As previously noted, parent NASDAQ OMX Group, Inc. (“NASDAQ OMX?”) is the sole owner of the
PHLX Exchange through its subsidiary NASDAQ/PHLX. NASDAQ OMX is a for-profit entity and. is not itself a
securities exchange and is not a self-regulatory organization.
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Maker Defendants knowingly exceeded their allowed margins and credit requirements while
doing these manipulative dividend trades.

82. In sum, Defendants were motivated to participate in the wrongful scheme by the
enormous profits they took. They systematically participated in the scheme with knowledge of its
consequences to other investors.

83.  Other investors, including Plaintiff and other members of the Class, assumed the
existence of an honest and fair market when selling options in the marketplace. Plaintiff and
other members of the Class believed that the Market Maker Defendants provided liquidity rather
than that the Market Maker Defendants were deceptively taking the dividends for themselves.

VI, PLAINTIFE’S CLASS ACTION ALLEGATIONS

84. Plaintiff brings this action as a class action pursuant to Federal Rule of Civil
Procedure 23(a) and 23(b)(3) on behalf of a Class, consisting of all persons who held short
positions on “in the money” call options contracts on dividend paying stocks and ETFs and who
were adversely affected by Defendants’ conspiracy to manipulate, and manipulation of the
options markets prior to the ex-dividend date on such securities from February 6, 2010 through
the present (the “Class Period”). Excluded from the Class are Defendants, members of their
immediate families and their legal representatives, parents, affiliates, heirs, successors or assigns
and any entity in which Defendants have or have had a controlling interest (the “Excluded
Persons™). Also excluded are any officers, directors, or trustees of the Excluded Persons.

85.  The members of the Class are so numerous that joinder of all members of the
class is impracticable. The exact number of Class members is unknown to Plaintiff at this time
but can be ascertained through appropriate discovery. Plaintiff believes that there are thousands

of members of the proposed Class. Members of the Class may be identified through records kept
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by the PHLX Exchange and the OCC and may be notified of the pendency of this action by mail
or electronically, using the form of notice customarily used in securities class actions.

86. Plaintiff’s claims are typical of the claims of the members of the Class as all
members of the Class are similarly affected by Defendants’ wrongful conduct.

87. Plaintiff will fairly and adequately protect the interests of the members of the
Class and has retained counsel competent and experienced in class and securities litigation.

88.  Common questions of law and fact exist as to all members of the Class and
predominate over any questions solely affecting individual members of the Class. Among the
questions of law and fact common to the Class are:

a. Whether Defendants implemented the manipulative acts, devices or
contrivances or engaged in the alleged fraudulent scheme and course of

business alleged herein;

b. Whether rules and regulations governing market makers were violated by
Defendants’ acts as alleged herein;

C. Whether Defendants’ actions artificially and repeatedly inflated the size of
the options open interest pool;

d. Whether Defendants acted with scienter in connection with the wrongful
conduct;
e. Whether Plaintiff and the other members of the Class have sustained

damages and, if so, the appropriate measure thereof; and
f. Whether Defendants were unjustly enriched through their actions.
89. Every Class member relied on the assumption that they were trading in an honest
and fair market free of manipulation by fraudulent means.
90. A class action is superior to all other available methods for the fair and efficient
adjudication of this controversy since joinder of all members is impracticable. Furthermore, as
the damages suffered by individual Class members may be relatively small, the expense and

burden of individual litigation make it impossible for members of the Class to individually
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redress the wrongs done to them. There will be no in insurmountable difficulty in the
management of this action as a class action.

91.  This action is also properly maintainable as a class action under Federal Rule of
Civil Procedure 23(b)(2) because Defendants have conspired and acted on grounds that apply
generally to the Class in that they conducted the illegal behavior complained of herein and have
continued to do so. Final injunctive relief or corresponding declaratory relief is thus also
appropriate respecting the Class as a whole.

COUNT |

Violation of Section 10(b) of the Exchange Act And Rule 10b-5(a) and (c) Promulgated
Thereunder Against All Defendants

92. Plaintiff repleads and realleges the allegations in the prior paragraphs as if set
forth in full.

93. This claim is brought pursuant to Section 10(b) of the Exchange Act, 15 U.S.C.
8 78j and Rule 10b-5(a) and (c), 17 C.F.R. § 240.10b-5(a) and (c) against all Defendants.

94. During the Class Period, each of the Defendants, individually and in concert,
directly and indirectly, by the use, means, or instrumentalities of interstate commerce and/or the
mails, carried out a plan, scheme and course of conduct which was intended to, and throughout
the Class Period, did manipulate the options to the detriment of the investing public, including
Plaintiff and other Class members, in connection with the purchase and/or sale of options
contracts.

95. Defendants, conspired, and employed devices, schemes, and artifices and engaged
in acts, practices, and a course of business as alleged herein to unlawfully manipulate and profit

from illegal trading in options contracts.
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96. Defendants’ actions constitute manipulative acts. Through massive matched
trades, Defendants utilized their margin and other privileges to falsely increase volume in the
options to benefit themselves.

97. Plaintiff and other members of the Class traded in options during the Class Period
and held one or more short positions on options contracts during the Class Period and thereby
suffered losses as a result of the Defendants’ trading which manipulated the options marketplace.

98. Plaintiff and other members of the Class were damaged by relying on an
assumption of an honest and fair market, free of manipulation, when buying and selling options
in the marketplace.

99. Defendants acted with scienter in connection with the manipulative acts alleged
herein in that they acted knowingly and/or recklessly when they artificially inflated the size of
the options open interest pool and thereby interfered with the market for options.

100. As a direct and proximate result of Defendants’ wrongful conduct, Plaintiff and
other members of the Class were damaged as a result of their purchase or sale of the options.

101. By virtue of the foregoing, Defendants have violated Section 10(b) of the
Exchange Act, and Rule 10b-5(a) and (c) promulgated thereunder.

COUNT 11
Unjust Enrichment Against All Defendants

102. Plaintiff repleads and realleges the allegations the prior paragraphs as if set forth
in full.

103. The Market Maker Defendants have benefitted through the acts complained of
herein. The Market Maker Defendants have earned a huge windfall on option contracts.
NASDAQ/PHLX and NASDAQ OMX have benefitted by collecting fees on the increased

trading activity.

31



Case 2:15-cv-00551-GAM Document 105 Filed 07/13/15 Page 34 of 56

104. As a direct and proximate result of Defendants’ manipulation of the options
market, Plaintiff and other Class members have suffered damages in an amount to be proven at
trial.

105. In equity and in good conscience, it would be unjust and inequitable to permit
Defendants to enrich themselves at Plaintiff’s and other Class members’ expense and to retain
the benefits of their inequitable conduct.

106. Plaintiff and other members of the Class are entitled to the establishment of a
constructive trust impressed on the benefits to Defendants from their unjust enrichment and
inequitable conduct.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff and the Class pray for judgment as follows:

107. Declaring this action to be a proper class action maintainable pursuant to Rule 23
of the Federal Rules of Civil Procedure and declaring Plaintiff to be a proper class representative.

108. Awarding Plaintiff and the Class compensatory damages as a result of the wrongs
alleged herein, including interest thereon, and further awarding disgorgement and restitution.

109. Declaratory Judgment and/or injunctive relief requiring Defendants to end the
practices complained of herein.

110. Awarding Plaintiff and the Class their costs and expenses in this litigation,
including reasonable attorneys’ fees, experts’ fees, and other costs.

111.  Granting Plaintiff and the Class such further relief as allowed by law and/or as is

equitable under the circumstances.
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JURY DEMAND

Plaintiff demands a trial by jury on all issues so triable.

July 2015
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Respectfully submitted,

BERGER & MONTAGUE, P.C.

/s/ Lawrence Deutsch

Lawrence Deutsch, PA Bar No. 45653

Robin B. Switzenbaum, PA Bar No. 44074

Phyllis M. Parker, PA Bar No. 77336

1622 Locust Street

Philadelphia, PA 19103

Tel: (215) 875-3000

Fax: (215) 875-4604

Email: Ideutsch@bm.net
rswitzenbaum@bm.net
pparker@bm.net

Jeffrey H. Squire

Lawrence P. Eagel

BRAGAR EAGEL & SQUIRE, P.C.

885 Third Ave., Suite 3040

New York, NY 10022

Tel: (212) 308-5858

Email: squire@bespc.com
eagel@bespc.com

Attorneys for I. Stephen Rabin
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IN THE UNITED STATES DISRTICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

[, STEPHEN RABIN, an behalf of himself and CIVIL ACTION
all others similarly situated. NG,
Plaintiff CLASS ACTION
V. TRIAL BY JURY DEMANDED

John Doe Market Makers,
NASDAQ OMX PHLX LLC, and
NASDAQ OMX GROUP, INC,
Defendants
CERTIFICATION

I. Stephen Rabin, hereby certify, as to the claims asserted under the federal securities laws,
that:

. [ have reviewed the complaint and authorize its filing.

2. 1did not transact in the securities that are the subject of this action at the direction ol
counsel or in order to participate in any action arising under the federal securities laws.

3. [ am willing to serve as a representative party on behalf of the Class, including providing
testimony at deposition and trial, if necessaty.

4, My transactions in the Pfizer, Inc. securities that are the subject of this action are set forth

below:
Transactions
Transaction Date Price
Purchase 7/13/2010 6,800 shares 14.8800
Sale 7/13/2010 68 calls (exp. 8/21/10, strike $15) 0.3700
Assignment 8/4/2010 68 calls 0.00
Sale 8/4/2010 6,800 shares 15.0000
Purchase 8/18/2010 10,000 shares 16.1100

Sale 8/19/2010 100 calls (exp. 9/18/10, strike $16) 05600
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Purchase 9/14/2010 100 calls (exp. 9/18/10, strike $16) 9800
Sale 9/21/2010 100 calls (exp. 10/16/2010, strike $17) 4800
Purchase 10/14/2010 100 calls (exp. 10/16/2010, strike $17) 8000
Sale 10/14/2010 100 calls (exp. 11/20/2010, strike $18) 3800
Sale 12/17/2010 100 calls (exp. 2/19/2011, strike $17) 0.5488
Dividend 12/1/2010 N/A 1.8000
Assignment 2/2/2011 100 calls (exp. 2/19/2011, strike $17) 0.00
Sale 2/2/2011 10,000 shares 17.0000

5. T have not sought to serve as a lead plaintiff or representative party on behalf of a class in
any action under the federal securities laws filed during the three-year period preceding
the date of this Certification.

6. I will not accept any payment for serving as a representative party on behalf of the Class
beyond my pro rata share of any recovery, except such reasonable costs and expenses
(including lost wages) directly related to the representation of the Class. as ordered or
approved by the Court.

I declare under penalty of perjury that the foregoing is true and correct Executed this

Jgp i day of TJuumveny2015

a2

I. Stephen Rabin
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Ongoelng and Massive Trading Manipulation for u Typical Quarter (2014 Q3)
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PNC FINANCIAL CORP

CHESAFEAKE ENERGY CORP
CHESAPEAKE ENERGY CORP,
CHEBAPERKE ENERGY CORF.
CHESAPEAKE EMERGY CORP,

Talwan Semiconducior Mig. Co.

Talwan Semiconducior Mg, Co.

Talwan Semicnnducion Mg, Cr

Talwan Semiconductor Mig, Co

Tatwan Samicuniussr My, Co

Talwan Sermcondiicior Mig, Ca

Talwan Sevoonductor Mk, Co

Amenca Moyl S48 de GV,

smarica Movl SAB deC\

Amercn Maovil 5.48, de GV,

dunerics Movil 348, de CAL

COLSATE PALMOLIVE

FOOT LOCKER INC

METHODE ELEGTRONICE INC
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235
322
a1
S80
448
g1
1,773
4,882
108
147
a0
asa
516
202
153
8z
o7
1412
123
133
BR2
845
187
317
5811
R4
3833
1z,852
5,903
anz.
182
780
298
B30
2,088
B0
0
85
138
236
2,685
4,573
J0520
16,088
7237
78
484
Ban
308
Al3m
2,408
5,207
12,17

1,304
338
1,685
1,577
5785
14822
as0
288
1701
2372
07
158
214
232
197

I,876
T.878
1,58
1,825
5,786
3,043
2,7R8

311
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1,706
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2,837
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One Day's

Irerdatn 0 Opan inmresl

Batliooned Vefune  Followiing Manlpulative Traiing

785
1,030
A00
2,620
1,860
4,200
a4
16,106
B15
&50
2,000
70
1,040
700
2,550
102
3007
4 97T
440
#ag
1,280
Ad
10,780
29,800
2400
23400
84,517
45,503
1,045
113
2145
80T
1,288
16,500
2,200
3422
7
1541
430
5,888
16,250
73,348
43,792
a8
2619
1,570
2,080
4,803
28,158
BAD4
18,226
44,750
1165
2.0
2,600
7,645
T.410
27.01T
36,000
3250
1,950
8130
5410
240
440
615

B0

A785
15,754
6,037
5,400
17.556
161450
12952
2617
0
4,025
VBT
4,502
410
6,303
5,302
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i35,
4T %
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3619
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218%
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3343
165%
Fran
279%
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21%
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226%
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%
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1937%
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230%
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352%
BLT
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A50%
YEUYe
A2
A
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486%
470%
AGT Y
2485
LERES
BI7%
478%
4%
T00%:
282%
287%
L65%
27
182%
201%
2009
20k
332%
daEh
AN5%
A6
428%
1 97%
G445,
62%
2524,
254
215%
J34%,
1044
273
(Erait

Dividend Paymants
1 Do [y tsres

2,205
54 71a
52,535
$19,810
#9545
§21,M45
F36,(:50
BET, 725
53,430
54,760
30,000
f2.1a80
59,180
517,852
53,2338
53470

173,218
$105,320
£2.6848
58,048
55, /56
LGl
3474
WG, 070
5070
§A Jaa
§8,491
§18,078
b2a14
3313
§T4 436
5341 G8A
510405
511538
£9408
$2,081
§roon
§8,000
50596
3,906
511 575
8117 000
£1,584
340218
5,150
$29588
7530
375
§114 68
S, GAR
12,760
520,878
51095
ELRET
52,780
$1288
59,858
8,240
§6,904
£6,484
£31,920
B14,070
812,924
548,580
311,482
£4,265
§25,998
45,872
$12 146
20,97
$1.071
55,08
5 &77
820
52,088
$3n,ARR
LT
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Coipity

FROCTER & GAMBLE
HROCTES A GAMBLE
ERCCTER & GAMBLE
PROCTEA & GAMBLE
BROLTER & GAMBLE
SROCTER & GAMALE
SROCTER & GAMELE
FROCTER & GAMBLE
PROCTER & GAMBLE
PROCTER & GAMBLE
PROCTER & GAMBLE
PROCTER & GAMBLE
PROCTER & GAMALE
CATERFILLAR INC

CATERFILLAR INC

CATERPILLAR INC

CATERPILLAR INC

CATERPILLAR INC

CATERFILLAR INC
CATERPHLAR INC
CATERPILLAR INC
CATERPILLAR INC
CONOCOFHILLIPS
CONOCOPHILLIPS
CONQCOPHILLIPS
CONQCOPHILLIPS
CONOCOPHILLIPS
CONOCOPHILLIPS
CONOCOPHILLIPS
CONOCCPHILLIPS
CONGCOPHILLIPS
CONOCOPHILLIPS
CONDCOPHILLIPS
CONOCOPHILLIPS
CONDCOPHILLIPS
CONDCOPHILLIPS
CONOCOPHILLIPS
CONOCOPHILLIPS
CONQCOPHILLIPS
CONOCOPHILLIPS
CONOCOPHILLIPS
CONOCOPHILLIPE
CONOCOPHILLIPS
CONDCOPHILLIPS
CVS Caremark Corp
CVS Caremark Corp
APACHE CORP
APACHE CORP
APACHE CORF
APACHE COR®
APACHE CORF
APACHE CORP
LOWES COS

ROYAL BANK OF CAMADA

The Blackslone Group LP
The Blacklans Group LP
The Blackslene Croup LP
The Blscksiona Group LP
The Blacksione Group LP
The Blacatane Group LP
The Blackstona Group LP
Tha Blacksione Group LP
This Dltsckistona Grop L
Ihe Blackstona Group LI
The Blacksione Group LI"
Ihe Blacksiona Group LP
The Blackslene Group LP
The Clackstone Group LP
The Blachslone Group LP
The Siackziomn Group LP
The Slackstoe Graup LI
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Increase In Dpan inlarest

Gafers Manpulztion  Balluened Volurme  Eollewing Mempulaive Trading

Open Inieres Oma Day's
3358 9,430
AR 48,960
21 4,000
asd Z.0%8
1544 4,447
132y 2.B46
ap8 4610
6527 2,276
770 4,800
4,540 14,151
8,272 3B 500
288 1,300
B 11 30,566
Gl 2,072
1,373 3,505
4528 17,588
317 1.030
1,402 11 6A81
1,591 8116
7,057 4,083
144 588
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207 [+ ]
520 2,38
2757 12,820
1,185 5,808
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3,833 13,365
183 20§
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A0 2,053
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3to 1404
567 1,540
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2488 5,990
Ll 9222
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44716 12,532
4453 12,689
& 193 A
1,525 300
238 430
210 490
30 an
554 |.267
1176 4145
4633 13,480
184 33
THe 483
- ] ny
188 aes
335 een
1316 3,805
508G 14,318
10067 2@.300
1.258 1987
% Boe
166 1,040
342 2,0
1026 T
539 4,501
17 547 60,512
EXLL BNE
218 1,25
414 4,887
b2 30e
) 2,504
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836%
S16%
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Ciivittand Payments
1o Dpen Interes!

B11342
FA0,57
YR L]
83,262
837,522
415,318
183,137
$2 445
30,470
28,100
109,981
%17 689
$191,535
320,850
7o

818
.55
$2.070
6,930
§71.285
§27.225
§11,550
BAG, 145
£58,015

32,475

57,205
£17,820
41,850
$23,320
$65,850

$105 400
36,855

§17.600
$2.u80
$18,755
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Company

Ve Slacksions Group LP

The Blackstone Group LP

e Blackalans Group LP

CONAGRA FOUDS ING

CONAGRA FQODS INC

COMNAGRA FODDS (NC

El P=so Plpalirs Partnars LP

ElPaso Plpelie Patners LP

El Paso Fipalire Parters LP

El Paso Pipelice Partiners LP
ENTERPRISE PROD PARTNERS | PI
ENTERPRISE PRCD PARTNERS L.PI
ENTERPRISE PROD PARTHERS LRI
EMTERPRISE PROD PARTNERS L Pl
ENTERPRISE PRCD PARTNERS LP)
ENTERPRISE PROD PARTNERS LPI
ENTERPPISE PRCD PARTNERS L PI
ENTERFPRISE FROD PARTHERS L.FI
ENTERPRISE PROD PARTHERE LPI
ENTERFPRISE PROUD PARTNERE LPI
ENTERFRISE PROD PARTNERS LP|
ENTERPRISE PROT PARTNERS LP|
Golar LNG Pariners LP

Kimder Morgan In.

Kinder Moroan nm

Kinder Morgan Inc.

Kindar Margan Inc.

¥indsr Margan Inc

*dndar Morgan Inc.

Ainder Morgarn inc.

ndar Margan ine.

Hindar Mergan e

WNDER MORBAN ENERGY PARTHNERS
KINDER MORGAN ENERGY PARTNERS
HIMDER MORGAN ENERGY PARTNERS
HINLUER MORGAN ENERGY PARTNERS
KINDER MORGAN ENERGY PARTNERS
IMDER MORGAN ENERGY PARTHNERS
MINGER MORGAM ENERGY PARTNERS
AINDER MORGAN ENERGY PARTNERS
WINDER MORGAM ENERGY PARTNERS
MINCER MORGAN ENERGY PARTNERS
KINDER MORGAN ENERGY PARTNERS
KINDER MORGAN ENERGY PARTMERS
KINDER MORGAN ENERGY PARTHERS
Malions| Grid PLS

UMEGA Heslihcare Ihvestors Inc.
Frospect Caplial Corporation

Prospact Caplisl Corporalon

Prospact Caplisl Comporation

TO AMERITRADE HOLDING CORP

Barik of Moimirosl

FORD MOTOR COMPANY

FORD MOTOR COMPANY

FORD MOTOR COMPANY

FORD MOTOR COMPANY

FORD MOTOR COMPANY

FORD MUTOR COMPANY

FORD MQTOR COMPANY

FORD MOTOR COMPANY

FORD MOTOR COMPANY

FORD MOTOR COMPANY

FORD MOTOR COMPANY

FORD MOTOR COMPANY

FORD MOTOR COMPANY

FORD MOTCOR COMPANY

FORD MOTOR COMPANY

FORD MOTOR COMPANY

Hi-Crush Pzriners LP

Hi-Crush Psrinars LP

Legssy Reatrves L8

ALAING ALL AMERICAN FIPELINE LP
PLAINE ALL AMERICAN PIFELINE LP
FLAINS ALL AMERICAN FPELINE LP
PLAINS ALL AMERICAN FIPELINE LP
PAYCHEX INC

PET=MART Ine

PETMART Inz.

PFIZER

PRZER

PFIZER

FRIZER

RRZER

PFIZER

FHZER

Willlams Parnum L8

Armencan Alines Growe (no
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Increase o Dpen (nlemes)

Betors Marpulgiion  Belioened Yolums  Foliowing Manipulaiive Tiading

Cprizn Inilesmsl Dine Day's
F72 7,260
117 THL
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S2h 1,241
1ai oo
370 I,250
2,502 80,247
224 1,440
775 £,080
10,271 10,150
570 1,804
424 1407
61 1,988
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2,333 65,270
a2r 2188
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Dividlan i Paymants
10 OBRf | eyest

$52,085
$5.840
F46.015
1850
Fas7a
§7.725
$E6,300
18,308
£5,580
5667095
£4,382
54,176
w28
56,198
£7 820
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$148 608
s18072
53,024
§4,248
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$12.006
$1.637
46,031
5108575
35,144
$4,245
£3,053
$17,114
366,650
$18,598
§10,884
54,855
326,355
55,755
$5,750
25668
$26410
§14,039
52,284
¥27 881
$5, /%3
431 831
322378
362 550
156,351
$7.854
$13.014
§42,225
$1.842
5otz
§2.207
$asa
$1.583
5800
$13,338
$12,100
$3, 00
$5075
8725
$22.850
14,750
82,763
53t 67S
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S189,750
46,088
5217600
§7.580
36,670
52440
32
£4,6R0
$2,387
52,322
517,556
35,6710
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$9,152
41,534
$4,802
§29.042
$10 078
3278146
812,208
33,024
I
53,060
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Company

Aprenizan Aldines Group Ine
Amarnean Alllines Grosp (ne
beacis Regsarch

Celuimet Spatially Praducts Paptnare |
Galuninl Spacialty iradicis Parinars | P,

Enfink Midstream Patners L2
Energy Transizr Egulty LP.
Energy Transfer Squlty LP.
Energy Transter Equily LP.
Energy Transfur Squily LP.
Energy Transfar Eoulty LP.
Enorgy Transfer Egully LP-
Eslon Comorsiion plo
Enemy Transler Parnars L=
Energy Transler Partnere LP
Energy Tranzfar Partners L™
Energy Transler Pariners LF
Enargy Tranafer Partners LP
Enargy Transfor Pernars LA
Energy Transler Pariers P
Energy Transfer 2annars LP
Hally Energy Parners LP
KKR & Co, LF

KR & Ca. LF

KKR &8 Co. LF

KKR & Co LP

KR & Ca, LP

KKR & Co, LF

KKR & Ca LP

KKt & To, LF

FKR & Co, LP

LAZARD LTD,

OMEDK Fartners LP,
SOUTHERN CO
SOUTHERN GO
SOUTHERN CO

Emaigs Enargy Services LP
Emearge Energy Services LP
Emargs Energy Services LP
Emmrgs Energy Servicss LP
Emerga Enargy Sorvices LP
Ermmrys Energy Services LP
Emergs Energy Services LP
NuStar Energy L®

MNuSlar Epargy LP

Atlae Plpalira Pennors L2
Allns Plpaling Pannsis L=
INTEL CORPORATION
INTEL CORPORATION
INTEL CORFORATION
INTEL CORPORATION
INTEL CORPORATION
IWTEL CORPORATION
INTEL CORPORATION
INTEL CORPORATICN
INTEL CORPORATICN
INTEL CORPORATICN
INTEL CORPORATICN
INTEL CORPERATICH
INTEL CORPORATICN
INTEL CORFORATICN
INTEL CORPORATION
INTEL CORPORATION
INTEL CORPORATION
INTEL CIORFORATION
INTEL CORPORATION
INTEL CORPGRATION
INTEL CORPORATION
INTEL CORPORATION
INTEL CURPORATIGH
INTEL CORPORATION
INTEL CORPORATION
INTEL CORFORATION
INTEL CORPORATION
INTEL CORPORATICN
INTEL CURPORATION

@R Enargy LP

GR Energy LP
STARBUCKS CORRP
STARBUCKS CORP
Shyworks Solutions K
Bkyworrs Sululiens Ine
Bkyworks Soluliome Ino
Skywarks Solulione Inc
Ekyworks Solullons The

American Reslly Caplel Fropemlies lnc
Amencan Reely Cepilsl Propaniies loc

BOEIMG CO
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Cpan interes| One Day'=
585 bR Px]
1,834 0,255
747 8,067

240 1,820
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L] 560
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a7 1375
124 716
g2z A AT
17 B25
683 1,825
445 8O0
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1,322 A, 708
7,838 7h2
18 005
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127 pa0
343 1,480
107 705
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164 260
140 MNE
20,557 29,245
594 1,230
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152 BEO
1,131 2,04
45 106
&a 483
Az 1,839
488 1060
2201 13,200
10,073 21,000
12,568 88,710
15,700 32,800
2738 18,180
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1,200 &.400
833 3,880
L] 7,660
718 1,463
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| 208 #2160
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2,884 10,044
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aMd 000
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883 8300
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Adg 1,666
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1,1ua bR 111
150 457
2298 8,004
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R84 13,764
4 2,140
i3 1,244
a0 AT
3§23 4,822
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1,178 181
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Sog 613
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12408 34T
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§2.025
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52201
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80,272
§5.430
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85,350
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Fomparny

MICROSOFT CORPORATION
MICROSOFT CORPORA ION
MICROSOFT CORFORATION
MICROSOFT CORPORATION
MICROSCFT CORPORATION
MICROSOFT CORPORATION
MICROSCFT CORPORATION
MICROSCFT CORPORATION
MICROSOFT CORPORATION
MICROSOFT CORPORATION
MICROSOFT CORPORATION
MICROSOFT CORPORATION
MICROSOFT CORPORATION
MICROSOFT CORPORATION
MICROSOFT CORPORATION
MICROSOFT CORPORATION
MICROSOFT CORPORATION
MICROSOFT

m

PITNEY-BOWES INC
Transncesn Lid

Troneocuan Lid

Transocesn Lid

Trarancasn Ll

Transocenan Lid
Transacesn Lid
LyondeliBasall nduntias by
Lyondelifasall indunines NY
LyondelBasel indusines NV
Lyondelldasall indusines Ny
LyendetBassll Industnes h\/
LyondeliBamull Indugines NV
SHARON INCORPORATED
JOHNSON & JOHNSON
JOHNSON & JOHNSON
JOHNSON & JOMNSON
JOHNEON & JOHNSON
JOHNSON 8 JOHNSON
JOHNGON 8 JOHMEON
JOHNSON & JOHNEON
JOHNSON & JOHNSON
JOHNSCN & JOHNSON
JOHNSON & JOHNSON
JOHNSOM & JOHNSON
JOHNSON & JOHNSON
JOHNEON & JOHNSCN
JOHNSON & JOHNSON
JOHNSON & JOHNEON
JOHNSON & JCHNEON
JOHNGSON & JOHNEON

Graen Fains Renewabis Energy Inc

ALLSTATE CORPORATION
CS% CORPORATION
CanturyLInK Inc

Conlurylink Ine

CanturyLink Ing

caniuryLink ine

CanluryLink fna

DOMINION RESOURCES
CORMNG INCORPORATED
CORMING INCORPORATED
CORNING INGORPORATED
Lorikard fne.

Lorikard Inc

Loribard Inc.

Lontard jne

Lartand fnc

Lonlard Ine

Loflbant inc.

Lovlhad Ine

LEXRMARKE INYERNATIONAL
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§35,880
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110248

523,280

$52 444
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Cumpany

LEXMARE I TERNATIONAL
Magna Intermatansal fne
TESDRQ CORF

TIME WARNER INC
UNION PACIFIC

WHION PACIFIC

UNIGN PACIFIC
WHIRLPCOL CORPORATION
WEYERHAEUSER CO
WEYERMAELISER CO
WEYERHAEUSER COY
WEYERHAEUSER CO
WEYERHAEUSER CO
WEYERHAEUSER CO
WEYERHAEUSER CO
WEYERHAELSER CO
Agnico Eagle Minas Limitad
BLACKROCK INC
HellyFremiisr Corporalion
HollyFrantier Corporation
HellyFrontier Corporatan
HollyFrontiar Corporation
HollyFrontier Corporation
HollyFronllar Corporation
HollyFromtier Comporalion
HARTFORO FINANCIAL SERVICES
HARTFORD FINANCIAL SERVICES
HARTFORD FINANCIAL SERVICES.
HARTFORDO FINANCIAL SERVICES
KEYCORP NEW
LOCKMEED MARTIN
LOCKHEED MARTIN
LOCKHEED MARTIN
LOCKHEED MARTIN
LOCKHEED MARTIN
LOCKMEED MARTIN
MODONALDS CORP
MEDONALDS CORP
MCOONALDS CORP
MCDONALDS CORP
MCDONALDS CORP

MIKE (NE, CLASS 8

NAG Yield Ine,

TESSERA TECHNOLOGIES INC.
TESSERA TECHNOLOGIES (WC.
Qualcomm Inc.

Quelcomm (e

Queleomm Ine

Cusicomm e

Gualcomm Ine

Qualcomm inc

Qualcemmm .

Qhiadiiin e,

Ciuidcomm hic

Qualeomm e,

Quelcomm inc

Quzlcomm In.
SUHLUMBERGER LTD
SCHLUMBERGER LTD
CHine Mobils Limitad

China Mokle Limited
Gnina Mobile bimited

Chipa Maobde Liiltad

Chira Mabyle Lited

Tnina Mokile Limited

Ghing Matlle Limied

Cinina Wakile Lirmitad
China Moblle Limilad

China Maktike Limited

Chilria Mabik= Limitsd

China Mabis Limitzd
Chira Makile Limiled
China Mok Limited
Chira Mokils Limilad

Chilna Malife Limited
China Hiakite Limied
Ghina Mokile Limited
Chinz Mabile Limited
HOME DERQT INE

HOME DEPOT INC

HOME DERPDT INC

HOME DEPOT INC

HOME DERPOT |NC

HOME DEPOT INC

HOME DEPOY IMNC

HOME DEPDT INT

HOME DEFOT IMC

HEOME DEPDT INC
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Comprny

HOME SEPOT INC

HOME SEPODT |NC

HOME DEPDIT INC

HOME DEPUT INC

HOME DEPOT ING

HOME DEPOT INC

HOME DEPOT INC

HOME DEPOT INC

HOME DEPQT IMNC

HOME DEPOT INC

Tha Mosalc Company (MOLDING COMPANY)
The Maszlc Compary (HDLDING COMPANY}
Tie Mossle Gompany (HOLOING COMPANY)
Tha Messic Company (HOLDING CRMPANY]
SUNCOR ENERGY

SUNCOR ENERGY

SUNCOR ENERGY

SUNCOR ENERGY

SUNCOR ENERGY

BUNCOR EHERGY

|Shares 20+ Year Treasury Bond ETF
IShares 2+ Year Treasury Bond ETF
|Sharss 20+ Year Tressury Bond ETF
|Sharaa 20+ Yaar Treasury Bona ETF
ISharex 20+ Year Treasury Band ETF
15haras 20+ Yaa Traasury Bad ETE
BANK OF AMERICA CORP.

BANK OF AMERICA CORP.

BANK OF AMERICH CORP-

BANK OF AMERICA CORF.

BANK OF AMERICS CORP,

BANK OF AMERICA CORP.

BANK OF AMERICA CORP,

BANK OF AMERICA CORP-

BANK OF AMERICA CORP.

BANK OF AMERICA CGRP

BANK OF AMERICA CGRP.

BANK OF AMERICA CORP,
BAXTER INTERNATIONAL INC,
BAXTER INTERNATIONAL INC
BAXTER INTERMATICNAL INC.
BAXTER iINTERNATIONAL INC

BHP BILLTTOMN LMTE ADS

SHP BILLTON LMTD ADS

C H ROBINSON WORLDWIDE INC
JORNEON CONTROLS
HIMBERLY-CLARK
*IMBERLY-CLARK

PDL BioPharma

PLBLIC SERVICE ENT GRCUF ING
FEPSICO

PEPSICC

PEFSICO

PEPSICO

FPEPSICO

PEPSICO

PEPSICO:

SEPSIGO

ROSS STORES INC

SEALED AIR CORP

WASTE MAMAGEMENT INC
WASTE MANAGEMENT INC
WAZTE MAMAGEMENT INC
WAETE MANAGEMENT INC
WASTE MAMAGEMENT INC

WASTE MAMAGEMENT ING
Amerlcan Raally Capliad Propenies Ine
Afiadean Reslly Capital Propadies Ine
merican Realty Cepital Properies ine
BrefBum Eneroy Farfnsrs LP
BraBum Enargy Partners L7,

Ensen LT

Ensen PLE

Enzeo PLC

MANSAS CITY SOUTHERN

KANSAS CITY SOUTHERN

KANSAS CITY SOUTHERN

Lini Eneray LUC-Units

Linm Energy LLC-Uinit

Lirm Enargy LLC-Uriiz

Linm Eneray LLS-Urnile

Linn Enermyy LLC-Unitz

Linn Energy L.LC-Uniss

Linn Enargy LLC-Units

Linn Energy LLE-Units

LianCa LLE

Linn Ca, LLs

LinnTa LLC
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

I. STEPHEN RABIN, on behalf of himself and CIVIL ACTION
all others similarly situated,
NO. 2:15-CV-00551-GAM
Plaintiff,
CLASS ACTION
V.
TRIAL BY JURY DEMANDED
NASDAQ OMX PHLX LLC,
NASDAQ OMX GROUP, INC., BEDROCK
TRADING LTD, BLUEFIN TRADING, LLC,
CONSOLIDATED TRADING LLC, ELM
TRADING, L.P., FIRST DERIVATIVE
TRADERS, LP, HAP TRADING, L.L.C.,
KEYSTONE TRADING PARTNERS, LLC,
LARGO TRADING, L.P., SUMMIT
SECURITIES GROUP, LLC, SUMO
CAPITAL, LLC, SUSQUEHANNA
INTERNATIONAL GROUP, LLP, SIG
HOLDING LLC, SUSQUEHANNA
INVESTMENT GROUP, SUSQUEHANNA
SECURITIES, TSR ASSOCIATES, L.L.C.
and V TRADER-CG, LLC,

Defendants.

CORRECTED SECOND AMENDED COMPLAINT
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Plaintiff, I. Stephen Rabin (“Rabin” or “Plaintiff”), individually and on behalf of all other
persons similarly situated, alleges the following upon information and belief based upon, inter
alia, the investigation made with his attorneys, except for those allegations regarding his
personal trading which is made on personal knowledge.

. SUMMARY OF THE CASE

1. This is a class action on behalf of all persons who suffered damages when certain
market makers® and conspiring broker-dealers on the options market of NASDAQ OMX PHLX
(“PHLX Exchange”) manipulated certain options in advance of dividend payments on
underlying stock and exchange traded funds (“ETFs”) for their personal benefit to the detriment
of other options investors during the Class Period.> Specifically, the market maker and
conspiring broker-dealers defendants identified below (“Market Maker Defendants”) damaged
other writers of call options by executing among themselves huge pre-arranged manipulative
matched options trades on an underlying security immediately prior to the date for that security’s
dividend payment. The result is that the Market Maker Defendants materially increased the
likelihood that such defendants would obtain, and did improperly obtain, dividends that would
have been paid to Plaintiff and the other members of the Class. The Market Maker Defendants

have improperly used their privileged regulatory status as market makers (including exemptions

! A market maker is “a dealer who, with respect to a particular security, (i) regularly publishes bona fide,

competitive bid and offer quotations in a recognized interdealer quotation system; or (ii) furnishes bona fide
competitive bid and offer quotations on request; and, (iii) is ready, willing and able to effect transactions in
reasonable quantities at his quoted prices with other brokers or dealers.” Exchange Act Rule 15¢3-1(c)(8), 17
C.F.R. 8 240.15c3-1(c)(8).

2 As defined herein, the proposed Class and the Class Period is: all persons who held short positions on “in

the money” call options contracts on dividend paying stocks and exchange traded funds (“ETFs”) and who were
adversely affected by Defendants’ conspiracy to manipulate, and manipulation of the options markets prior to the
ex-dividend date on such securities from February 6, 2010 through the present (the “Class Period”). Excluded from
the Class are Defendants, members of their immediate families and their legal representatives, parents, affiliates,
heirs, successors or assigns and any entity in which Defendants have or have had a controlling interest (the
“Excluded Persons”). Also excluded are any officers, directors, or trustees of the Excluded Persons.
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from certain credit limits) to make these manipulative trades (which are outside their proper
market function). In short, these Market Maker Defendants have diverted the dividend payments
to themselves from other writers of call options by manipulating the options clearing system.®
During the Class Period, the actions of the Market Maker Defendants and other Defendants
(identified below) have already damaged options investors by hundreds of millions of dollars.

2. As alleged in detail below, Plaintiff was injured as a result of Market Maker
Defendants’ manipulation of the options contracts in Pfizer, Inc. (“Pfizer” or “PFE”) during the
Class Period. Plaintiff alleges details of Market Maker Defendants’ manipulation of options
contracts in Pfizer. The Market Maker Defendants inflated the size of the options open interest
pool for Pfizer stock by flooding the market with over a million additional option contracts one
day before the ex-dividend date of PFE common stock. The result of this manipulation was to
ensure that the bulk of PFE dividend payments would be directed to the Market Maker
Defendants rather than to Plaintiff and the other Class members. These trades added almost no
risk for the Market Maker Defendants.

3. Market Maker Defendants have engaged in similar manipulative activities with
regard to options on other dividend paying stocks and ETFs during the Class Period at the PHLX
Exchange.

4. Plaintiff’s remedies arise under the Securities Exchange Act of 1934 (the
“Exchange Act”) and state law.

1. JURISDICTION AND VENUE

5. Plaintiff 1. Stephen Rabin (“Mr. Rabin” or “Plaintiff”) brings this action pursuant
to Section 10(b) of the Securities Exchange Act of 1934 (the “Exchange Act”), 15 U.S.C. §

78j(b), as well as Rule 10b-5(a) and (c), 17 C.F.R. § 240.10b-5(a) and (c), promulgated

3 A description of “writers” of call options is more fully set forth in Section I1VV.A. below.

2
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thereunder. Options contracts, including the options at issue here, are securities registered with
the Securities and Exchange Commission (“SEC”) and can only be traded on a securities
exchange under the jurisdiction of the SEC.

6. In connection with the acts alleged in this complaint, the Defendants, directly or
indirectly, used the means and instrumentalities of interstate commerce, and the facilities of a
national securities exchange.

7. This Court has jurisdiction of this action pursuant to Section 27 of the Exchange
Act, 15 U.S.C. § 78aa, and 28 U.S.C. § 1331, and the provisions of the federal securities laws
identified above. This Court also has supplemental jurisdiction over the subject matter of this
action pursuant to 28 U.S.C. § 1367.

8. At the time of the wrongs alleged herein, Mr. Rabin transacted business in this
district. During the Class Period, Plaintiff’s purchases and sales of the relevant options occurred
in this district. Prospective witnesses reside in and/or can be found in this district. Venue is thus
proper in this district pursuant to Section 27 of the Exchange Act and 28 U.S.C. 88 1391(b) and
1391(c).

1. PARTIES

9. Plaintiff 1. Stephen Rabin is an individual who resides in New York. As detailed
in its Certification attached hereto as Exhibit A, Plaintiff had short positions* on options
contracts during the Class Period, and as a result thereof, suffered damages from Defendants’
unlawful conduct alleged herein.

10. Market Maker Defendants are market makers who participate in the options
market of the PHLX Exchange, with an obligation to provide liquidity in the market, but who

conspired to engage in, and engaged in, the wrongs detailed herein. Market Maker Defendants

4 A description of “short positions” is more fully set forth in Section IV.A. below.

3
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include those market makers and other broker-dealers who improperly traded in the Pfizer option
contracts of the same series as the Plaintiff, as described herein. The PFE manipulative trading
incidents resulted in injury to Plaintiff, and is only one example of a pattern of trades engaged in
by Defendants for the purpose of wrongfully conspiring to capture, and capturing, the dividend
payments on unexercised call options. Exhibit B to this complaint — titled “Ongoing and Massive
Trading Manipulation for a Typical Quarter (2014 Q3)” — provides three months of instances of
manipulated call options as evidenced by the ballooned trading pattern immediately prior to a
security’s ex-dividend date.®  See attached Exhibit B. The records of Defendant
NASDAQ/PHLX revealed the names of the market makers who conspired to engage in, and
engaged in, this improper practice during the relevant period in stocks or ETFs going ex-
dividend. Market Maker Defendants who wrote more than 700,000,000 contracts of the
789,381,178 call options written in this scheme during the Class Period were the principal
participants of this fraudulent scheme and conspiracy.

11. Defendant Bedrock Trading Ltd (“Bedrock™) is a Pennsylvania limited
partnership having an address at 19 Bryn Mawr Ave., Bala Cynwyd, PA 19004. Bedrock is a
market maker on the PHLX Exchange who wrote 88,646,571 call options during the Class
Period identified on the records of Defendant NASDAQ/PHLX as dividend rebate strategy
trades.

12. Defendant Bluefin Trading, LLC (“Bluefin”) is a New York limited liability
company having an address at 3 Park Avenue, 37th Fl., New York, NY 10016. Bluefin is a
market maker on the PHLX Exchange who wrote 7,780,102 call options during the Class Period

identified on the records of Defendant NASDAQ/PHLX as dividend rebate strategy trades.

> The ex-dividend date refers to the timing of entitlement to the payment of dividends on a security. If an

investor purchases a stock on its ex-dividend date or after, he will not receive the next dividend payment. Instead,
the seller gets the dividend. If an investor purchases before the ex-dividend date, he gets the dividend.
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13. Defendant Consolidated Trading LLC (“Consolidated”) is an Illinois limited
liability company having an address at 200 W Jackson Blvd., Ste. 2300, Chicago, IL 60606.
Consolidated is a market maker on the PHLX Exchange who wrote 60,106,008 call options
during the Class Period identified on the records of Defendant NASDAQ/PHLX as dividend
rebate strategy trades.

14. Defendant ELM Trading, L.P. (“ELM”) is a Pennsylvania limited partnership
having an address at 1900 Market St., Ste. 705, Philadelphia, PA 19103. ELM is a market maker
on the PHLX Exchange who wrote 70,102,794 call options during the Class Period identified on
the records of Defendant NASDAQ/PHLX as dividend rebate strategy trades.

15. Defendant First Derivative Traders, L.P. (“First Derivative”) is a Pennsylvania
limited partnership having an address at 419 Minden Way, Wynnewood, PA 19096. First
Derivative is a market maker on the PHLX Exchange who wrote 87,519,180 call options during
the Class Period identified on the records of Defendant NASDAQ/PHLX as dividend rebate
strategy trades.

16. Defendant HAP Trading, LLC (“HAP”) is a New York limited liability company
having an address at 33 Whitehall St., 6th FI., New York, NY 10004. HAP is a broker-dealer on
the PHLX Exchange who wrote 13,087,239 call options during the Class Period identified on the
records of Defendant NASDAQ/PHLX as dividend rebate strategy trades.

17. Defendant Keystone Trading Partners, LLC (“Keystone”) is a Pennsylvania
limited liability company having an address at 660 Narcisi Ln., Wayne, PA 19018. Keystone is a
market maker on the PHLX Exchange who wrote 75,697,284 call options during the Class
Period identified on the records of Defendant NASDAQ/PHLX as dividend rebate strategy

trades.
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18. Defendant Largo Trading, L.P. (“Largo”) is a Pennsylvania limited partnership
having an address at 361 North Highland Ave, Merion Station, PA 19066. Largo is a market
maker on the PHLX Exchange who wrote 88,836,075 call options during the Class Period
identified on the records of Defendant NASDAQ/PHLX as dividend rebate strategy trades.

19. Defendant Summit Securities Group, LLC (“Summit”) is a Delaware limited
liability company having an address at 140 Broadway, 46th Fl., New York, NY 10005. Summit

is a broker-dealer engaged in activity on the PHLX Exchange who wrote 7831,44226,937,391

call options a

during-the-Class—Peried-identified on the records of Defendant NASDAQ/PHLX as dividend
rebate strategy trades.

20. Defendant Sumo Capital LLC (“Sumo”) is an lllinois limited liability company
having an address at 440 S. LaSalle Street, Ste. 2101, Chicago, IL 60605. Sumo is a market
maker on the PHLX Exchange who wrote 7,315,750 call options during the Class Period
identified on the records of Defendant NASDAQ/PHLX as dividend rebate strategy trades.

21. Defendants Susquehanna International Group, LLP, a Delaware limited liability
partnership having an address of 1201 N. Orange St., Ste. 715, New Castle, DE; SIG Holding
LLC, a Pennsylvania limited liability company having an address of 401 City Ave., Ste. 220,
Bala Cynwyd, PA 19004; Susquehanna Investment Group, a Pennsylvania general partnership
having an address at 401 City Ave., Ste. 220, Bala Cynwyd, PA 19004 and Susquehanna
Securities, a Delaware general partnership having an address at 401 City Ave., Ste. 220, Bala
Cynwyd, PA 19004 (collectively “Susquehanna”). Susquehanna is a market maker on the PHLX

Exchange who wrote 34,65%,23236,286,437 call options during the Class Period identified on the

records of Defendant NASDAQ/PHLX as dividend rebate strategy trades.
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22, Defendant TSR Associates, L.L.C. (“TSR”) is a Pennsylvania limited liability
company having an address at 10 West Mermaid Lane, Philadelphia PA 19118. TSR is a broker-
dealer engaged in activity on the PHLX Exchange who wrote 43,529,645 call options during the
Class Period identified on the records of Defendant NASDAQ/PHLX as dividend rebate strategy
trades.

23. Defendant V Trader-CG, LLC, trading as V Trader Pro, LLC (“V Trader”) is a
Pennsylvania limited liability corporation having an address at 1818 Market Street, 18" FI.,
Philadelphia, PA 19103. V Trader is a broker-dealer engaged in activity on the PHLX Exchange

who wrote 158,747,261155,421,575 call options during the Class Period identified on the records

of Defendant NASDAQ/PHLX as dividend rebate strategy trades.

24, Defendant NASDAQ OMX PHLX LLC (“NASDAQ/PHLX”) is a limited
liability company organized under the laws of the State of Delaware. NASDAQ/PHLX is a Self-
Regulatory Organization (“SRO”), which owns and operates the PHLX Exchange. The PHLX
Exchange focuses on options trading, trading more than 3,000 classes of equity options.

25. Defendant The NASDAQ OMX Group Inc. (“NASDAQ OMX?”) is a Delaware
corporation that is the parent of NASDAQ/PHLX. NASDAQ OMX is a for-profit entity.
NASDAQ OMX is not itself a securities exchange, but owns and operates several securities
exchanges, including the PHLX Exchange through its subsidiary NASDAQ/PHLX.

26.  The “Market Maker Defendants,” together with Defendant “NASDAQ/PHLX”
and Defendant “NASDAQ OMX” are collectively “Defendants” herein.

217, Identification of the specific Market Maker Defendants who participated in this
conspiracy was accomplished by discovery at the outset of the case from the NASDAQ/PHLX.
NASDAQ/PHLX maintains records that identified each party to options trades and specifically

asks option writers to code any trade that is executed in conjunction with any dividend rebate
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strategy. The Options Clearing Corporation (“OCC”) also possesses such records of parties to
option trades. Review of such trading information from NASDAQ/PHLX allowed Plaintiff to
identify the Market Maker Defendants who conspired to manipulate, and who manipulated,
trading in the relevant options, aimed at capturing the dividend payments from unexercised call
options during the Class Period. This discovery also identifies which call options were
manipulated. ~

IV. BACKGROUND ON TRADING OPTIONS RELATED TO THE
MANIPULATION

A. Option Trading Practices

28. A listed option is a security guaranteed by the OCC. An option is a contract to
buy or sell a specific underlying security. The options guaranteed by the OCC are traded on
multiple securities exchanges in the United States, including the PHLX. Options trading activity
is regulated by the SEC.

29. The predominant form of options that trade on the options exchanges in the
United States are “American-style” options, which means that the options can be exercised at
any time prior to their expiration.

30. In addition to guaranteeing options, the OCC serves as the clearing agent and
intermediary of options transactions. By taking the counterparty side in each purchase and sale
transaction respectively, the OCC ensures performance between buyers and sellers, and ensures
that obligations of the options contracts are fulfilled.

31. Each option contract normally represents 100 shares of the underlying security.

32. A “call” is an option that gives the holder (the “buyer”) the right, but not the
obligation, to buy 100 shares of the underlying security (i.e., to “call” or “assign” it away from
the current owner) at a specified price (the “strike price”) for the period of time beginning on the

purchase date and ending on the expiration of the option (the “expiration date”). The seller of a

8



Case 2:15-cv-00551-GAM Document 105-1 Filed 07/13/15 Page 11 of 35

call option, known as the “writer,” is obligated to sell the underlying security to the buyer should
the buyer so elect. When a holder of a call chooses to buy the security through the option
contract, their election to buy is called an “exercise” of the option contract. When the seller of a
call option is obligated to sell the underlying security through the option contract, such an
obligatory sale is termed an “assignment.” The seller is the “assigned party.”

33. Buyers of call options are known as taking a “long” position, in the options and
sellers of options are known as taking a “short” position. As stated by the OCC in its publication
“Characteristics and Risks of Standardized Options”:

Long position: A position wherein an investor’s interest in a particular series of

options is as a net holder (i.e., the number of contracts bought exceeds the number

of contracts sold).

Short position: A position wherein a person’s interest in a particular series of

options is as a net writer (i.e., the number of contracts sold exceeds the number of

contracts bought).

34, In purchasing a call option (taking a long position) a purchaser pays a “premium,”
i.e., the price for the option. Premiums are set in the market, plus any commissions and
transaction costs. The seller of the option, in turn, receives the premium (less any commissions
and transaction costs) in exchange for his selling or “writing” of the option.

35. Logically, the holder of a call option will only exercise the option if it is “in the
money.” A call option is considered to be “in the money” if the underlying security’s trading
price is higher than the call strike price. If the trading price of the underlying security is below
the specified strike price, then the call option would be *“out of the money.”

36. By way of further background, the chart below summarizes the differences

between long and short positions in calls.
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B. Summary of Terms Relating to Long and Short Call Options
CALL
LONG 1. | Buying a call is taking a long position.
2. | Buyer pays a premium.
3. | Buyer hopes the value of the call increases as the value of the underlying security
goes up.
4. If the value of the security goes up, buyer exercises the call and buys the security at
the strike price or buyer sells his call at a profit.
5. If the value of the security goes down, the most buyer loses is the premium paid (i.e.,
limited to loss exposure).
SHORT | 1. | Writing or selling is taking a short position.
2. | Writer is paid a premium.
3. | Writer hopes the value of the security does not change or goes down.
4. If price does not go above the strike price, writer keeps premium as option expires
worthless.
5a. | If price goes up and the option writer owns the underlying security (known as a
“covered call writing”) and his option is assigned, then he is paid the strike price for
his security. He keeps both the premium and security payment.
5b. | If price goes up and the writer does not own the security (i.e., “naked”), he has
unlimited loss exposure and either has to buy back his call, or if the call is assigned,
then the writer keeps the premium and delivers shares in the underlying security to the
option holder at the lower strike price.
C. The Steps to Exercise an Option to Collect Dividends
37. To exercise a long options contract, one has to send an exercise notice to the

OCC. Exercises at the OCC occur after the end of each trading day. The OCC issues an

assignment to the broker/dealer who is the custodian for the writer.

38.

Assignments are made on a random basis by the OCC across the entire pool of

broker/dealers who are the custodians for options writers for each call option series.

10
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39. In order to receive a dividend on an underlying security, one must be the owner
on the record date. To receive the dividend using an options strategy, one must exercise an “in
the money” call option on the last trading day prior to the ex-dividend date in order to be the
owner on the record date. The ex-dividend date is normally set for a security two business days
prior to the record date for the dividend to allow time for the security purchase to be recorded on
the register for the underlying security.

40. Historically, however, a percentage of “in the money” call holders have not
exercised their calls to purchase the underlying dividend paying security on the day before the
ex-dividend date. This failure to exercise is due to various reasons, including mistake or
oversight, lack of economic resources to exercise the option, lack of sophistication, or ignorance
of the process. The measure of these unexercised options is the contract’s “open interest” at the
close of trading on the day before ex-dividend. Open interest is the number of outstanding
option contracts reported at the end of each day.

V. IMPROPER MANIPULATIVE OPTIONS TRADING BY CERTAIN MARKET
MAKERS ON PHLX EXCHANGE

41.  The Market Maker Defendants have conspired, engaged, and continue to conspire
and engage, in improper market manipulation by artificially expanding the size of the option
contract open interest pools to increase their own chances of not being assigned as writers of the
calls on the day before the ex-dividend on the underlying security, thereby collecting the
dividend. These actions thus ultimately allow the Market Maker Defendants to “skate” (i.e., not
be compelled to deliver the underlying security and thereby collect the dividend payment on the
remaining underlying security position that they continue to hold since the calls they had written
were not assigned by the OCC).

42. Market makers, unlike retail investors or other professional traders, have a unique
advantage in that they are the only options industry participants that are permitted to be in both

11
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long and short identical option contracts and to exercise any long options contracts prior to the
OCC netting at the end of the trading day (their offsetting positions are not automatically
extinguished by the OCC until after the market makers have decided whether to exercise). This
advantage allows them to take these large offsetting positions without true risk.

43.  The Market Maker Defendants’ scheme is grounded in part by an OCC practice
that the Market Maker Defendants improperly use to their advantage. When a market maker has
offsetting open long and open short option positions in the same option series, the market maker
is still permitted to exercise just one side of their positions. For market makers alone, the OCC
does not net the short and long positions until after all the exercise instructions for that day have
been processed. If a market maker fails to exercise any long option, the OCC will still net it
against the market maker’s short option positions, immediately prior to allocating assignments.
The result of this practice is that the market maker is never at risk for failing to exercise an “in
the money” long option while it has an offsetting short position. This special treatment of
market makers by the OCC provides the Market Maker Defendants with the ability to execute
large pre-arranged manipulative “wash” trades (“wash trades” are prohibited under SEC rules) to
expand the open interest pool, of the relevant option and thereby radically increase the Market
Maker Defendants’ position in the open interest pool, thereby increasing their probability of
capturing the dividend windfall from among the pool of unassigned call options.

44, In contrast to market makers, retail investors, like Plaintiff, generally are not
permitted to have open long and short offsetting positions.

45.  Asaresult, market makers are the only participants in the options market that can

maintain both long and short market open positions without any consequent risk.
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A. Steps In The Manipulative Scheme To Improperly Capture Dividends

46. The manipulative dividend scheme involve the Market Maker Defendants using
their privileged role to capture as much of the potential “skate” of short call options for dividend
paying securities. In order to do this, the Market Maker Defendants conspire to buy and sell the
same series in prearranged trades of “in the money” calls with a “partner” broker deal the day
prior to the ex-dividend date of the underlying stock or ETF. Multiple pairs of Market Maker
Defendants engage in this conspiracy immediately prior to ex-dividend dates of securities. At
the end of the day prior to the ex-dividend date, these participating Market Maker Defendants
conspire to, and are, completely hedged with both huge open long and huge open short positions
on the same call options series.

47. Once the Market Maker Defendants exercise their open long call options after the
end of the day, their short option positions remain open prior to the OCC assignment process.
This allows the Market Maker Defendants to dramatically expand the size of their collective
share of the short call options open interest pool. Given the size of their holdings, the probability
of the market makers’ positions not being assigned is maximized and thus the Market Maker
Defendants receive the majority of any dividend windfall after these maneuvers.

48. The Market Maker Defendants are not concerned about the large assignments
allocated to them resulting from increasing their short positions because they have
correspondingly exercised their dominant positions relative to the pre-existing open interest of
long call options.

49, In other words, because the Market Maker Defendants conspire to be fully
hedged, (buying and selling the same series for the same price), this illicit dividend trade strategy
has little, if any, risk. The Market Maker Defendants either, skate and keep the dividend, or they

get assigned on options series which they just exercised to end up with a net offsetting position.

13



Case 2:15-cv-00551-GAM Document 105-1 Filed 07/13/15 Page 16 of 35

Even if a Market Maker Defendant makes an error and fails to exercise, OCC will net their
position prior to assignment so that the Market Maker Defendant winds up with no net option
position in that series.

50. In addition, Market Maker Defendants conspire to flood the options market with
the matched call options on stocks or ETFs about to go ex-dividend because market makers are
given special margin privileges, ostensibly to allow them to open positions to provide liquidity to
the market. However, rather than enhance market liquidity and engage in bona fide market
making, the Market Maker Defendants have used this margin privilege to conspire to, and to
engage in, these manipulative dividend trades in an unfair, deceptive and anti-competitive
manner, solely for their own benefit.

51.  The SEC has real time risk management rules which should normally restrict this
abuse for the large dollar trades, Exchange Act Rule 15¢3-1 and Regulation 15¢3-5, 17 C.F.R. 88
240.15c3-1 and 15¢3-5. Under these rules, either the clearing firm or market maker must ensure
there is available capital in the market maker’s account or clearing member’s account upon
exercise of the option. These improper ex-dividend call option market-maker trades have been
transacted without regard to the capital requirement at the time of the exercise of the calls. These
dividend trades provide zero liquidity because their sole purpose is to steal the assignment
opportunity and dividends from the non-market maker investors.

52. In possible violation of the net capital rules, the Market Maker Defendants have
conspired to implement, and have implemented, these massive matched positions to capture the
non-assignment opportunity. Notably, the Chicago Board of Exchange (“CBOE”) bars such
prearranged trades suggesting they are not done for legitimate economic purpose nor are the
transactions subject to market risks. The International Stock Exchange (“ISE”) similarly

prevents this practice and has disseminated opinions that such trades are improper. In contrast,
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Defendants NASDAQ/PHLX and NASDAQ OMX (improperly) have not limited such
prearranged trading on the PHLX Exchange.

53. Market Maker Defendants’ conspiracy with the assent of the Defendants
NASDAQ/PHLX and NASDAQ OMX of prearranged matched trading is a classic form of
market manipulation prohibited by Section 10(b) of the Exchange Act. This conspiracy to
engage in manipulative transactions also contravenes numerous rules and regulations prescribed
by the Securities and Exchange Commission (“SEC”) that restrict the conduct and practices of
market makers and others in order to maintain the integrity of the securities markets for the
protection of investors. In addition to Rule 15¢3-1 and Regulation 15¢3-5 described above, these
include the following:

a) Rule 10b-5(a) and (c), 17 C.F.R. 8 240.10b-5(a) and (c) (prohibiting the
employment of manipulative and deceptive devices or engaging in any act,
practice, or course of business which operates or would operate as a fraud

or deceit upon any person);

b) Rule 11b-1(a)(2)(ii)(iii), 17 C.F.R. § 240.11b-1(a)(2)(ii)(iii)® (requiring
specialists to maintain a “fair and orderly market” for investors)’.

Exchange Act Rule 11b-1(a)(2) states in relevant part:

*k*k

(2) The rules of a national securities exchange permitting a member of such exchange to register as a specialist and
to act as a dealer shall include:

(ii) Requirements, as a condition of a specialist’s registration, that a specialist engage in a course
of dealings for his own account to assist in the maintenance, so far as practicable, of a fair and
orderly market, and that a finding by the exchange of any substantial or continued failure by a
specialist to engage in such a course of dealings will result in the suspension or cancellation of
such specialist’s registration in one or more of the securities in which such specialist is registered,;

(iii) Provisions restricting his dealings so far as practicable to those reasonably necessary to
permit him to maintain a fair and orderly market ....

(emphases added).

! “Specialists” are included in the Exchange Act’s definition of “Market Makers.” Section 3(a)(38), 15
U.S.C. § 78c(a)(38) states: “The term ‘market maker’ means any specialist permitted to act as a dealer....”
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54.  The Market Maker Defendants’ manipulative transactions alleged herein also
violated rules prescribed by NASDAQ), including Rule 782, prohibiting manipulative operations;
Rule 1014(a), prohibiting Specialists and Registered Options Traders (ROT) from entering into
transactions or make bids or offers that are inconsistent with the maintenance of a fair and
orderly market; and Rule 1020(d), specifically prohibiting such options trading by a Specialist
for his own account.

B. A Detailed Example of How the Process Used by the Market Maker
Defendants Works

55.  The following simplified example demonstrates how the market manipulation
alleged herein works:
. Stock is trading at $40 and will pay a dividend of $0.50 per share.

o Dividend trade strategies are transacted in the in-the-money call options
such that the market makers have agreed among themselves to use the
dividend trade strategy in the $30 strike calls series for the stock. (Note:
A series of an option is a particular option that has a certain strike price
and date of expiration in a particular stock.)

° 10 retail investors each have written 1,000 $30 strike calls on the stock
before the stock goes ex-dividend.

. Open interest in the $30 strike calls (at the beginning of the trading day
prior to the ex-dividend date) is therefore 10,000 contracts (each of the 10
retail investors are short 1,000 calls).

o Each retail investor has a one in ten chance of not being assigned by the
OCC (“skating”) at the beginning of the trading day (1,000 divided by
10,000).

o Market Maker One conspires to enter into trades with Market Maker Two.

He sells 500,000 contracts of the $30 strike call to Market Maker Two,
meaning Market Maker One is now short that call. Immediately thereafter
(pursuant to the prearranged agreement between Market Maker One and
Market Maker Two), Market Maker Two sells 500,000 contracts of the
same $30 strike call to Market Maker One at the same price. That is, he
executes a mirrored transaction in the exact same option series and of the
exact same size and exact same price.
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. At the end of the day, Market Maker One and Market Maker Two end up
with the following positions in the $30 strike calls:

Market Maker One Market Maker Two

Short positions
500,000

Long positions
500,000

Short positions
500,000

Long positions
500,000

. Assume then 90% of market participants in the original open interest pool
of 10,000 contracts exercise their call options, leaving 1,000 call options
“unexercised.” Because of the transactions of the market makers, the open
interest has increased from 10,000 contracts to 1,010,000 contracts and the
retail investor’s chances of skating have fallen from 1/10 to 1/1,010 (from
10% to .099%).

. Market Makers One and Two will have exercised all of their long call
options, meaning they are now long the stock (as illustrated by the lines
stricken out in the following chart):

Market Maker One Market Maker Two

Long positions Short positions Long positions Short positions
500,000 500,000 500,000 500,000
options options options options
contracts contracts contraets contracts

1 !
Exercise all long options Exercise all long options
positions positions

! !
50,000,000 shares 50,000,000 shares

. Market Maker One has exercised 500,000 call options. Market Maker
One is assigned on 99.901% of his corresponding short calls (499,505
contracts). In the end, Market Maker One retains a balance of 495 short
call options. He keeps the stock for 495 of the long call options he
exercised and since a single option contract is equal to 100 underlying
shares of the stock, the Market Maker One ends up with 49,500 shares of
stock. He collects a dividend of $0.50 on each of these shares, $24,750
total.

. Market Maker Two has exercised 500,000 call options. Market Maker
Two is assigned 99.901% of his corresponding short calls (499,505
contracts). In the end, Market Maker Two retains a balance of 495 short
call options. He keeps the stock for 495 of the long call options he
exercised and ends up with 49,500 shares of stock. He collects a dividend
of $0.50 on each of these shares, or $24,750 total.
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. Collectively, the pool of remaining retail investors is assigned on 99.901%
of their short calls and as a group they are left with 10 short call contracts
holding stock for 1,000 shares. The pool of retail investors therefore share
just $500 in dividends. Note that if the market makers had not been
permitted to execute this dividend scheme the retail investors would have
shared the full $50,000 in dividend payments. Each writer would have
received $5,000 instead of the $50.

o Both Market Makers One and Two have collected the dividend payments
associated with those shares, and both remain fully hedged with short in-
the-money calls. This means they can trade out of the hedged position (or
wait until expiration if it is near) after they collect the dividend.

. Market Makers One and Two have each exercised shares of stock with a
market value of $2 billion (500,000 shares at $40) without regard to the
minimum capital requirement.

. Because of this manipulative practice Market Makers One and Two were
able to extract 99% ($49,500) of the dividend payments from the original
call writers.

56.  These incestuous trades among Market Maker Defendants do not serve any
economic purpose. They do not provide any liquidity to the marketplace. Market Maker
Defendants who engage in this practice wrongfully benefit at the expense of Plaintiff and other
members of the Class. The rules of the various securities exchanges prohibit such pre-arranged
“wash sales” since they do not serve any economic purpose. Market makers would normally be
prohibited from making these sham trades because they are not within the bona fide market
making functions that justify special margin treatment of market makers by an exchange because
they do not help to maintain market liquidity.

57. Far from providing a “fair and orderly” options trading market for investors in
which random assignment determines who receives the gain from the phenomenon of
unexercised call options on days prior to ex-dividend, the Market Maker Defendants conspire to

intentionally disrupt normal market activity by flooding the market with a massive volume of

sham prearranged trades. The sole purpose of their trades is to wrongfully increase their own
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odds of non-assignment in order to misappropriate the underlying dividend for themselves at the
expense of the Plaintiff and the other members of the Class.®

58.  The Market Maker Defendants have been able to conspire and to engage in this
manipulative trading scheme with the knowledge and knowing assistance of the Defendants
NASDAQ/PHLX and NASDAQ OMX, securities clearing firms, and the OCC. In fact, each of
these entities, along with the SEC itself, benefits by receiving increased trading fees from these
sham trades. These regulatory institutions thus benefit by this options market manipulation.
These symbiotic relationships cause these various regulatory bodies, self-regulatory
organizations and market participants to turn a “blind eye” to these improper activities.

59.  The role and benefit of each regulator or participant and the benefit that regulator
or participant receives is as follows:

a. The Clearing Houses: Certain clearing houses, such as Merrill Lynch
Professional Clearing Corporation (a subsidiary of Bank of America)
(“Merrill Pro”) and ABN AMRO Clearing Chicago (a subsidiary of ABN
— Fortis AMRO Clearing Bank N.V.) promote this dividend trade
manipulation in order to receive: (a) transaction fees; (b) fees on margin
interest for the market makers capital at risk and (c) interest on the
massive balances used by the market makers to buy the options and
underlying security if an option is exercised. Notably, these clearing
houses give preferred pricing to market makers who do these market
maker dividend strategy trades. In contrast, Goldman Sachs is one
clearing house that does not permit this activity.

To artificially expand their call options, the market makers borrow on their
margin accounts to cover the massive size of their options positions. To
finance these massive positions, they use their market maker margin
lending capacity provided by their clearing houses. The clearing firms
encourage this “hidden” abuse of the net capital rules of the market
makers because neither the clearing firms nor any regulatory body
calculate the net capital ratios of the market making firms at the close of
each trading day. Thus, they ignore the exercise of the market makers’

8 Exhibit B attached to this Complaint is a chart delineating the trading data for major dividend yield stocks

and ETFs in a typical quarter (3Q 2014), illustrating the breadth of this improper practice. Due to this improper
strategy, as shown in the chart, just prior to the ex-dividend date there are consistently huge spikes in the volume for
“in the money” option contracts on dividend paying stocks and ETFs. Additional data and analysis shows this
practice has been widespread.
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long options prior to any assignments by the OCC. In the Detailed
Example above, prior to assignments each market maker would be long
50,000,000 shares of stock worth $2 billion. The clearing houses are
extending margin credit for these massive improper transactions in an
amount that dramatically exceeds the clearing houses’ stated risk
parameters for such market making firms.

b. NASDAQ/PHLX: Although this market maker dividend manipulation has
been prohibited by the CBOE and ICE exchanges, it has flourished on the
PHLX Exchange because this exchange has permitted this fraudulent trade
practice. The advantage of the market making dividend trades to the
PHLX Exchange has been: (a) transaction fees; and (b) inflation of the
exchange’s reported trade volume. Such inflated exchange trade volume
enhances the exchange’s competitiveness and consequent attractiveness
for investors, bondholders and creditors. Supporting this sham dividend
trade activity, the PHLX Exchange gave low-cost pricing to the market
makers via rebates for these dividend seeking transactions. Rebates have
been given via a cap in charges per option series such that the increased
volume of trading does not significantly raise the cost to the market maker
of doing a huge volume of transactions. Similarly, rebates are given to
cap the overall charges to the market maker per month. In short, there is
relatively little additional cost to the market maker for its voluminous
trading in this dividend play scheme.

The extremely inflated trading volumes, generated from these sham option
trades, have improperly skewed the market value of the PHLX Exchange
by inflating its national options volume market share. The distortion in
options volume market share is clear when looking at the difference in
options volume on days in issues when dividend trades are transacted as
compared to when they are not. This false inflation of trading volume
then has a multiplier effect for the PHLX Exchange since some market
participants, especially those who use electronic option order routing, send
their option order flow to the exchange which has the highest volume.

C. The OCC: The OCC receives fees for each trade by the market makers on
these options. The OCC is owned by the exchanges so the exchanges
further benefit from the inflated volume.

C. The Injury to Plaintiff from His Pfizer Inc. Options Positions Due to
Defendants’ Manipulative Practices

60.  As described below, the conspiracy and manipulation by the Market Maker
Defendants of the options contracts in Pfizer resulted in injury to the Plaintiff.

61.  The Plaintiff’s PFE options contracts had an expiration date of August 21, 2010
and a strike price of $15. The PFE stock had an ex-dividend date of August 4, 2010. Therefore,
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to obtain the dividend, an owner of a call option had to exercise his option on or before August 3,
2010 in order to be a shareholder of record on the dividend date of August 6, 2010 and therefore
have a right to the dividend. The Market Maker Defendants’ manipulations occurred on
August 3, 2010. Plaintiff had his call assigned and exercised on August 3 (reported by his broker
on August 4 as reflected in his attached certification attached as Exhibit A hereto).

62.  On August 3, 2010, Plaintiff was short 68 call options on the PFE series expiring
August 21, 2010 at the strike price of $15 a share. This option was “in the money” as the stock
was trading at $16.34 at the close of trading on August 3, 2010.

63. At the very end of that same day (based upon information and belief), there were
14 separate rapid fire transactions by Market Maker Defendants totaling 1,312,000 contracts (out
of the 1,419,021 contracts traded that day), which drastically increased the open interest pool on
the PFE series at the strike price of $15 and an expiration date of August 21, 2010. Each Market
Maker Defendant had the same number of long positions as short positions, perfectly hedged.
By conspiring to make, and by making, these manipulative and improper trades, the Market
Maker Defendants expanded the open interest pool from the original 173,679 contracts by at
least another 1,312,000 on that one day for a total open interest of 1,485,000 contracts, an
increase of over 750%.

64. Each of the Market Maker Defendants then exercised all of their long call options,
leaving each of them with only short call options. When the options were then assigned by the
OCC, 16,545 short calls remained. Collectively, the Market Maker Defendants’ holdings
became the vast majority of the remaining short calls in the open interest pool (because they had
a much higher percentage of the short positions). They thereby collected the bulk of the
$297,810 in PFE dividends from among the unexercised short call options ($.18 dividend x

16,545 open options x 100 shares per option).
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65.  The remaining PFE investors, including Plaintiff, however, held a much smaller
percentage of the short options than they would have, absent this manipulation of the market.
Specifically, absent this manipulation, each PFE option contract would have obtained, on
average $1.71 per option contract, calculated as:

$297,810 (dividends to distribute) + 173,679 (options contracts open) = $1.71 (per option)
of the dividend distribution from the open interest pool. Instead, because of the manipulation,
each contract only obtained, on average, the much smaller dividend distribution of $.20 per
option contract, calculated as:

$297,810 (dividends to distribute) + 1,485,679 (new open interest following
manipulation) = $.20 (per option)

The Market Maker Defendants’ thus caused all other investors to lose approximately $1.51 per
contract ($1.71-$.20), or over $262,000 of the distributable dividends on this one incident of
manipulation of option contracts. The Market Maker Defendants thus stole approximately 88%
of what would have otherwise gone to Plaintiff and the other members of the Class investing in
this PFE option.

66. Plaintiff Rabin also wrote 100 calls on December 17, 2010 (Expiration date
2/19/2011, strike price $17) that was assigned on February 1, 2011 (reported by his broker on
February 2, 2011). The Market Maker Defendants had again ballooned the open interest with 11
huge trades of 42,000 each, amounting to 462,000 in additional open interest on February 1,
2011. The prior day the open interest had been only 21,030.

67. There are thousands of incidents similar to the PFE option manipulation, many in
the million dollar range, diverting the dividend payments on underlying stocks and ETFs to the
Market Maker Defendants for their own financial benefit and not in any valid market making

function.
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D. The Manipulation of the Options Contracts of CME Group, Inc. Provides
Another Example of Market Maker Defendants’ Practices and Resulting

Injury

68.  Another striking example of this widespread manipulative practice on the PHLX
Exchange is the pattern of Market Maker Defendants’ trading in the open interest options
contracts of the CME Group, Inc. (Stock Ticker: CME) in the days prior to the ex-dividend date
of the underlying CME stock. In that incident, detailed below, the Market Maker Defendants
inflated the size of the options open interest pool for CME stock by flooding the market with
440,000 additional option contracts one day before the ex-dividend date of the CME common
stock. The result was to radically reduce all “ordinary” (i.e. typical) non-market maker
investors’ share of unassigned options on CME. The Market Maker Defendants’ short option
holdings increased the size of the open interest pool and thereby directed the dividend payments
to the Market Maker Defendants for these extraordinary trades. The CME incident provides
another stark illustration, but is only one example, of Market Maker Defendants’ manipulative
trading activities in numerous option contracts.

69. The CME options contracts involved in the CME manipulation had an expiration
date of January 18, 2014 and a strike price of $65. The CME stock had an ex-dividend date of
December 24, 2013. Therefore, to obtain the dividend, an owner of a call option had to exercise
his option on or before December 23, 2013 in order to be a shareholder of record on
December 27 and therefore have a right to the dividend. The Market Maker Defendants’
manipulations in the CME example occurred on December 23, 2013.

70. On December 23, 2013 (based upon information and belief) at least ten market
makers drastically increased the open interest pool. Each Market Maker Defendant bought and
sold 40,000 contracts on CME series at a strike price of $65 with an expiration date of

January 18, 2014 to each other; the result was that each Market Maker Defendant had 40,000
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long positions and 40,000 short positions, thus perfectly hedged. The ten Market Maker
Defendants had thereby expanded the open interest pool from the original 20,027 contracts to
approximately 460,000 contracts in one day, an increase of over 2200%.

71. Each of the Market Maker Defendants then exercised all of their long call options,
leaving each of them with 40,000 short call options. When the options were then assigned by the
OCC, 20,001 short calls remained. Collectively the Market Maker Defendants skated on the vast
majority of the short calls in the open interest pool (because they had a much higher percentage
of the short positions). They thereby collected the bulk of the dividends on CME from the
unassigned short call options.

72.  As a result, the remaining CME investors skated on a much smaller number of
options than they would have absent this manipulation of the market. Instead of obtaining, on
average:

$5,200,260 (dividend) + 20,000 (open short options) = $260.01 (dividend payment per
open option)

from the dividend distribution, because of the manipulation, each contract only obtained:

$5,200,260 (dividend) + 460,000 (open short options)
= $11.30 (dividend payment per open option)

The Market Maker Defendants thus stole over 95% of what would have gone to all other
investors in the open interest pool.

73. In the CME incident, the Market Maker Defendants’ actions caused all other
investors to lose approximately $249 per contract, or over $4.9 million on this one incident.
There are numerous such multi-million dollar incidents capturing the dividend payment by the
Market Maker Defendants for themselves. This CME example provides an illustration, but is

only one example, of Market Maker Defendants’ manipulative trading activities in numerous
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open interest option contracts that benefitted Market Maker Defendants while wrongfully
depriving typical investors of the value of the dividend payments.

V1.  PLAINTIFF AND THE MEMBERS OF THE CLASS WERE DAMAGED BY
DEFENDANTS’ MANIPULATIVE PRACTICES

74, Individual retail investors, legitimate market making professionals, and non-
market making professionals, who were short (i.e., had written call positions in the relevant
options) had their chances of skating (and thereby earning the dividend payment) reduced
dramatically because of the dividend manipulation conspiracy of the Defendants. Defendants’
conspiracy dramatically increased the size of the short call option pool the day before underlying
securities went ex-dividend. As a result, Plaintiff and other Class members were damaged.
Market Maker Defendants (with the knowing acquiescence and participation of the complicit
Defendants NASDAQ/PHLX and NASDAQ OMX in furtherance of the scheme) routinely
engaged in this option trade strategy and thereby improperly appropriated the dividends to
themselves. All writers of the calls, including Plaintiff and other members of the Class, were
harmed by this manipulative device — even if they became aware of the practice since there was
no alternative for call options writers.

VIil. ADDITIONAL SCIENTER AND RELIANCE ALLEGATIONS

75. National securities exchanges historically operated as not-for-profit mutual
organizations charged with enforcing market rules to protect investors. This structure was
intended to minimize conflicts of interest between the exchanges and the investing public and to
enable the exchanges to fulfill their roles as self-regulatory organizations.

76.  Since the mid-1990s, the exchanges have demutualized, adopting a “for-profit”
model that conflicts with their responsibilities as self-regulatory organizations.

77. As recognized by the securities industry, “[t]he traditional model of self-

regulation for the exchanges found its justification in the alignment of interests between the
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investing public and member firms,” but that model has given way to the exchanges “now
[being] oriented toward maximizing profits for their shareholders.”

78.  Commentators have noted the recent exchanges’ fundamental shift from a
regulatory to a profit-making role. As the lobbying arm of the broker-dealer industry has
admitted:

[T]he interests, incentives and functions of the member-owned cooperative

exchange of 1934 bear little resemblance to those of the for-profit publicly traded

exchange of today. Since the wave of demutualizations, exchanges have rightly
focused their efforts on the part of their business that earns profits to maximize

the return for their shareholders, and, in some cases, minimized their actual

performance of regulatory functions.’

79. A federal district court has summarized this transformation most succinctly: “As
exchanges have evolved into for-profit enterprises, an irreconcilable conflict has arisen,
rendering independence unattainable in the context of an exchange regulating its own, for-profit
business conduct.”*°

80. Defendant NASDAQ/PHLX gave special treatment to the Market Maker
Defendants who engaged in matched trading on the PHLX Exchange on days prior to the ex-
dividend date. This special treatment allowed the Market Maker Defendants to capture the
assigned open interests for the valuable dividends. This trading scheme has nothing to do with
NASDAQ/PHLX’s duties as a self-regulatory organization (such as the regulatory oversight of
its respective members or the discharge of any regulatory duties it has under the securities laws)
and everything to do with serving its profit-based motives. Defendant NASDAQ/PHLX profited

by attracting more trades than it would have, thereby reaping trading fees and dramatically

boosting call option trading activity on the exchange. As alleged above, the huge trading spike

o Letter from the Securities Industry and Financial Markets Association to SEC Chair Mary Jo White, July

31, 2013, available at www.sifma.org/issues/item.aspx?id=8589944673 (emphasis added).

10 In re Facebook, Inc., IPO Secs. and Derivative Litig., 986 F.Supp.2d 428, 453 (S.D.N.Y. 2013).
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caused by the Market Maker Defendants’ sham trades enabled Defendant NASDAQ/PHLX to
report inflated trade volumes and market share, thereby enhancing its competitiveness in order to
generate yet additional revenue. In doing so, Defendant NASDAQ/PHLX was serving its private
business interests and acting outside of its role as a self-regulatory organization.** These
business decisions permitting the manipulative transactions for the exchange’s own profit serve
as the basis of the claims of Plaintiff and other members of the Class. Defendant
NASDAQ/PHLX and Defendant NASDAQ OMX reaped these profits at the expense of Plaintiff
and other members of the Class.

81.  As alleged herein, all Defendants acted with scienter in that all the Defendants
were motivated to allow the wrongful conduct alleged herein and had actual knowledge of and/or
willfully participated in the fraudulent conduct alleged herein. In similar situated transactions,
the Market Maker Defendants massively diluted the open interest pools to obtain a larger portion
of the “skate” than the rest of the investing public, thereby realizing hundreds of millions of
profit from their illegal conduct. Defendants NASDAQ/PHLX and NASDAQ OMX profited by
increased revenue from the high volume of these manipulative trades made on the PHLX
Exchange as well as by reporting a greater market share of options trades. The increased volume
was not related to any valid purpose and reflected simply the activity of the Market Maker
Defendants buying and selling the same contracts, akin to wash sales. The conduct of the Market
Maker Defendants, as alleged herein, had no legitimate market making purpose other than to
manipulate the market. The actions of the Market Maker Defendants created no additional

liquidity to the market although their role and privileges are to ensure liquidity. The Market

1 As previously noted, parent NASDAQ OMX Group, Inc. (“NASDAQ OMX?”) is the sole owner of the
PHLX Exchange through its subsidiary NASDAQ/PHLX. NASDAQ OMX is a for-profit entity and. is not itself a
securities exchange and is not a self-regulatory organization.
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Maker Defendants knowingly exceeded their allowed margins and credit requirements while
doing these manipulative dividend trades.

82. In sum, Defendants were motivated to participate in the wrongful scheme by the
enormous profits they took. They systematically participated in the scheme with knowledge of its
consequences to other investors.

83.  Other investors, including Plaintiff and other members of the Class, assumed the
existence of an honest and fair market when selling options in the marketplace. Plaintiff and
other members of the Class believed that the Market Maker Defendants provided liquidity rather
than that the Market Maker Defendants were deceptively taking the dividends for themselves.

VI, PLAINTIFE’S CLASS ACTION ALLEGATIONS

84. Plaintiff brings this action as a class action pursuant to Federal Rule of Civil
Procedure 23(a) and 23(b)(3) on behalf of a Class, consisting of all persons who held short
positions on “in the money” call options contracts on dividend paying stocks and ETFs and who
were adversely affected by Defendants’ conspiracy to manipulate, and manipulation of the
options markets prior to the ex-dividend date on such securities from February 6, 2010 through
the present (the “Class Period”). Excluded from the Class are Defendants, members of their
immediate families and their legal representatives, parents, affiliates, heirs, successors or assigns
and any entity in which Defendants have or have had a controlling interest (the “Excluded
Persons™). Also excluded are any officers, directors, or trustees of the Excluded Persons.

85.  The members of the Class are so numerous that joinder of all members of the
class is impracticable. The exact number of Class members is unknown to Plaintiff at this time
but can be ascertained through appropriate discovery. Plaintiff believes that there are thousands

of members of the proposed Class. Members of the Class may be identified through records kept
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by the PHLX Exchange and the OCC and may be notified of the pendency of this action by mail
or electronically, using the form of notice customarily used in securities class actions.

86. Plaintiff’s claims are typical of the claims of the members of the Class as all
members of the Class are similarly affected by Defendants’ wrongful conduct.

87. Plaintiff will fairly and adequately protect the interests of the members of the
Class and has retained counsel competent and experienced in class and securities litigation.

88.  Common questions of law and fact exist as to all members of the Class and
predominate over any questions solely affecting individual members of the Class. Among the
questions of law and fact common to the Class are:

a. Whether Defendants implemented the manipulative acts, devices or
contrivances or engaged in the alleged fraudulent scheme and course of

business alleged herein;

b. Whether rules and regulations governing market makers were violated by
Defendants’ acts as alleged herein;

C. Whether Defendants’ actions artificially and repeatedly inflated the size of
the options open interest pool;

d. Whether Defendants acted with scienter in connection with the wrongful
conduct;
e. Whether Plaintiff and the other members of the Class have sustained

damages and, if so, the appropriate measure thereof; and
f. Whether Defendants were unjustly enriched through their actions.
89. Every Class member relied on the assumption that they were trading in an honest
and fair market free of manipulation by fraudulent means.
90. A class action is superior to all other available methods for the fair and efficient
adjudication of this controversy since joinder of all members is impracticable. Furthermore, as
the damages suffered by individual Class members may be relatively small, the expense and

burden of individual litigation make it impossible for members of the Class to individually
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redress the wrongs done to them. There will be no in insurmountable difficulty in the
management of this action as a class action.

91.  This action is also properly maintainable as a class action under Federal Rule of
Civil Procedure 23(b)(2) because Defendants have conspired and acted on grounds that apply
generally to the Class in that they conducted the illegal behavior complained of herein and have
continued to do so. Final injunctive relief or corresponding declaratory relief is thus also
appropriate respecting the Class as a whole.

COUNT |

Violation of Section 10(b) of the Exchange Act And Rule 10b-5(a) and (c) Promulgated
Thereunder Against All Defendants

92. Plaintiff repleads and realleges the allegations in the prior paragraphs as if set
forth in full.

93. This claim is brought pursuant to Section 10(b) of the Exchange Act, 15 U.S.C.
8 78j and Rule 10b-5(a) and (c), 17 C.F.R. § 240.10b-5(a) and (c) against all Defendants.

94. During the Class Period, each of the Defendants, individually and in concert,
directly and indirectly, by the use, means, or instrumentalities of interstate commerce and/or the
mails, carried out a plan, scheme and course of conduct which was intended to, and throughout
the Class Period, did manipulate the options to the detriment of the investing public, including
Plaintiff and other Class members, in connection with the purchase and/or sale of options
contracts.

95. Defendants, conspired, and employed devices, schemes, and artifices and engaged
in acts, practices, and a course of business as alleged herein to unlawfully manipulate and profit

from illegal trading in options contracts.
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96. Defendants’ actions constitute manipulative acts. Through massive matched
trades, Defendants utilized their margin and other privileges to falsely increase volume in the
options to benefit themselves.

97. Plaintiff and other members of the Class traded in options during the Class Period
and held one or more short positions on options contracts during the Class Period and thereby
suffered losses as a result of the Defendants’ trading which manipulated the options marketplace.

98. Plaintiff and other members of the Class were damaged by relying on an
assumption of an honest and fair market, free of manipulation, when buying and selling options
in the marketplace.

99. Defendants acted with scienter in connection with the manipulative acts alleged
herein in that they acted knowingly and/or recklessly when they artificially inflated the size of
the options open interest pool and thereby interfered with the market for options.

100. As a direct and proximate result of Defendants’ wrongful conduct, Plaintiff and
other members of the Class were damaged as a result of their purchase or sale of the options.

101. By virtue of the foregoing, Defendants have violated Section 10(b) of the
Exchange Act, and Rule 10b-5(a) and (c) promulgated thereunder.

COUNT 11
Unjust Enrichment Against All Defendants

102. Plaintiff repleads and realleges the allegations the prior paragraphs as if set forth
in full.

103. The Market Maker Defendants have benefitted through the acts complained of
herein. The Market Maker Defendants have earned a huge windfall on option contracts.
NASDAQ/PHLX and NASDAQ OMX have benefitted by collecting fees on the increased

trading activity.
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104. As a direct and proximate result of Defendants’ manipulation of the options
market, Plaintiff and other Class members have suffered damages in an amount to be proven at
trial.

105. In equity and in good conscience, it would be unjust and inequitable to permit
Defendants to enrich themselves at Plaintiff’s and other Class members’ expense and to retain
the benefits of their inequitable conduct.

106. Plaintiff and other members of the Class are entitled to the establishment of a
constructive trust impressed on the benefits to Defendants from their unjust enrichment and
inequitable conduct.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff and the Class pray for judgment as follows:

107. Declaring this action to be a proper class action maintainable pursuant to Rule 23
of the Federal Rules of Civil Procedure and declaring Plaintiff to be a proper class representative.

108. Awarding Plaintiff and the Class compensatory damages as a result of the wrongs
alleged herein, including interest thereon, and further awarding disgorgement and restitution.

109. Declaratory Judgment and/or injunctive relief requiring Defendants to end the
practices complained of herein.

110. Awarding Plaintiff and the Class their costs and expenses in this litigation,
including reasonable attorneys’ fees, experts’ fees, and other costs.

111.  Granting Plaintiff and the Class such further relief as allowed by law and/or as is

equitable under the circumstances.
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JURY DEMAND

Plaintiff demands a trial by jury on all issues so triable.

| Dated: Jure-20July , 2015

KAL7012928
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Respectfully submitted,

BERGER & MONTAGUE, P.C.

/s/ Lawrence Deutsch

Lawrence Deutsch, PA Bar No. 45653

Robin B. Switzenbaum, PA Bar No. 44074

Phyllis M. Parker, PA Bar No. 77336

1622 Locust Street

Philadelphia, PA 19103

Tel: (215) 875-3000

Fax: (215) 875-4604

Email: Ideutsch@bm.net
rswitzenbaum@bm.net
pparker@bm.net

Jeffrey H. Squire

Lawrence P. Eagel

BRAGAR EAGEL & SQUIRE, P.C.

885 Third Ave., Suite 3040

New York, NY 10022

Tel: (212) 308-5858

Email: squire@bespc.com
eagel@bespc.com

Attorneys for I. Stephen Rabin
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